#WHOAMI?:
HARM AND REMEDY FOR YOUTH OF THE #METOO ERA
CHARISA SMITH*
Legal approaches to sexual and gender-based harms between minors are both ineffective
and under-examined. Despite the #MeToo movement, the flashpoint confirmation hearing of
Supreme Court Justice Kavanaugh involving alleged high school peer sexual assault, and
heightened public awareness, fundamental issues regarding individuals under age eighteen
remain ignored, over-simplified, or misunderstood. While the fields of children’s rights, family
law, and criminal justice consistently wrestle with the continuum of human maturity and capacity
in setting legal boundaries and rules, under-theorizing the #MeToo matter for youth will continue
to perpetuate harm, toxic masculinity, and complicity in rape culture.
This Article bridges the gap between empirical reality and legal response in a crisis that
cannot be understated. As many as 81% of students between grades eight and eleven report
having ever experiencing school sexual harassment,1 and girls ages twelve to seventeen have the
highest rate of sexual assault victimization among other female populations. 2 These figures are
undoubtedly low as much victimization goes unreported, particularly among males, communities
of color, and certain under-served populations. 3 Engaging the consciousness of the #MeToo
movement—one of newfound courage and tenacity among survivors—this article calls for a
paradigm shift while deconstructing, reimagining, and reorganizing the problematic legal
landscape regarding sexual and gender-based harms between youth.
This Article asserts that status quo responses miss concerns unique to minors and
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AAUW EDUCATIONAL FOUNDATION, HOSTILE HALLWAYS: BULLYING, TEASING, AND SEXUAL
HARASSMENT IN SCHOOL 20 (2001), https://www.aauw.org/files/2013/02/hostile-hallways-bullying-teasing-and-sexualharassment-in-school.pdf [https://perma.cc/K2PF-NT5P] [hereinafter HOSTILE HALLWAYS]; see CATHERINE HILL &
HOLLY KEARL, AMERICAN ASSOCIATION OF UNIVERSITY WOMEN, CROSSING THE LINE: SEXUAL HARASSMENT AT
SCHOOL
11
(2011),
https://www.aauw.org/files/2013/02/Crossing-the-Line-Sexual-Harassment-at-School.pdf
[https://perma.cc/TV4R-SQA7] (finding that 48% of students grades seven to eleven experienced school sexual
harassment just during the 2010-11 school year) [hereinafter CROSSING THE LINE].
2

MICHAEL PLANTY ET AL., BUREAU OF JUSTICE STATISTICS, FEMALE VICTIMS OF SEXUAL VIOLENCE,
1994-2010 at 3 (2013), https://www.bjs.gov/content/pub/pdf/fvsv9410.pdf [https://perma.cc/TDC2-5BCR]; see Patricia
Tjaden & Nancy Thoennes, CENTERS FOR DISEASE CONTROL AND PREVENTION, Prevalence, Incidence, and
Consequences of Violence Against Women: Findings from the National Violence Against Women Survey 6 (Nov. 1998),
https://www.ncjrs.gov/pdffiles/172837.pdf [https://perma.cc/HR9U-BUPN] (noting that, of women who reported being
raped during their lives, the largest percentage—32.4%—were first raped between ages twelve and seventeen).
3

See infra notes 102 16 and accompanying text.
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simultaneously over-criminalize, infantilize, and neglect youth. At best, the status quo approach
fails to address underlying causes of rape culture and other harms. At worst, it deprives survivors
of true remedies and recourse while unfairly branding children with life-long punishment. Sexting
among youth is a pervasive habit that presents an archetypal case study. Myriad sexting scenarios
can lead to a blunt legal response that fails to recognize the inaccuracy of victim-offender
binaries in the digital age.
After critiquing and deconstructing the existing criminal law approach, this article
recommends a paradigm shift that more aptly situates the “Me” in #MeToo concerning minors.
Creating an informed, interdisciplinary typology of instances of sexual and gender-based harm
among youth, this Article ultimately proposes a tiered response system defaulting to public health
education and harm-reduction, which only resorts to criminal legal intervention in the most
severe situations. Although egregious events may require legal redress, a large portion of
incidents involve issues beyond the narrow scope of law and impact youth who seek nonlegal or
farther-reaching remedies.
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INTRODUCTION

Seventeen-year-old Dayvon is a talented arts and design student who excels
academically, participates in extra-curricular activities, and explores his hobby of being a stylist
for friends—particularly during prom season. Fifteen-year-old Kevin began dating Dayvon
several months ago and enjoys helping Dayvon create fashion shows and dance videos. Some of
the videos and photos these teens consensually create portray their romantic relationship and each
of them in states of dress and undress. After monitoring Kevin’s social media accounts (those that
he is aware of), Kevin’s dad sees images of Kevin and Dayvon. Enraged, Kevin’s dad reports
Dayvon to police as a “sexual predator” who is seducing & digitally exploiting his son.
Despite their real-life romantic relationship’s status as legal— between two consenting
minors under age eighteen— both youth face criminal charges because visual images and online
posting are involved.4 Dayvon is charged with creation, possession, and distribution of child
pornography, as well as exploitation of a minor. In addition to facing the collateral consequences
of felony prosecution and lifelong sex offender status, Dayvon experiences gender-based
harassment and violence in his community as a result of the case. Heartbroken and devastated,
Kevin also experiences harassment, bullying, and abuse at school while suffering severe beatings
from his parents and extended family. Prosecutors weigh their options of charging Kevin with the
same crimes as Dayvon, with lesser offenses, or declining to prosecute Kevin because his
extended family is pressuring them to view Kevin as an innocent, corrupted victim. Although
Kevin becomes depressed and emotionally unstable, his family refuses counseling. Kevin’s
parents begin researching boot camps and conversion therapy to transform him into a heterosexual
young man. Meanwhile, within the high school that Dayvon and Kevin attend, nearly 80 percent
of their peers have experienced frightening incidents they themselves would label sexual
harassment. Most students are reluctant to discuss these incidents with adults and fear a backlash
within their school culture. Few parents, teachers, counselors, or administrators raise concerns
about seeing commonplace sexual harassment in the school, chalking it up to be the typical
“roughhousing” or misplaced “flirting” they recall from their own adolescence.
The conundrum facing youth like Dayvon, Kevin, and their high school peers remains
unresolved. Once the legal system intervenes, the risks of emotional trauma and even lifethreatening situations increase for such youth regardless of whether a punitive, criminalized
impulse prevails or a paternalistic, surveillance-focused child welfare orientation succeeds for
either or both parties.5 The current legal landscape involving alleged sexual and gender-based
harms between minors relies on a criminal law paradigm that is ill-suited for modern youth. Status
quo responses are theoretically and conceptually ineffective for identifying harm and
victimization. Current responses simultaneously over-criminalize developing youth sexuality,
infantilize young people, and neglect serious concerns falling outside the criminal frame.
Incidents are widely de-contextualized and misunderstood.
This Article argues that similar to a vast majority of incidents currently miscategorized as
criminal or impermissibly risky, Dayvon and Kevin’s situation should be left squarely outside the
4

Scenario is based upon actual events, although certain details have been changed to protect the identity of
minors and their families.
5

See generally Sarah Valentine, When Your Attorney is Your Enemy: Preliminary Thoughts on Ensuring
Effective Representation for Queer Youth, 19 COLUM. J. GENDER & L. 773 (2010) (describing how homophobia and
heteronormativity pervade the justice system and endanger queer youth).
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scope of legal intervention. Instead, widespread, proactive education should combat pervasive
sexual harassment and gender-based harm throughout their peer group. Separation from the
criminal law framework is crucial if legal (and extra-legal) interventions aim to diminish sexual
and gender-based harms overall while deterring offenders. Scores of typical, sometimes risky or
boundary-crossing occurrences require distinction from more rare, extremely harmful, dangerous,
malicious, and egregious situations. Further, the fundamental goal of any response should be to
eradicate the rape culture and toxic masculinity that underlie individual incidents. 6
Focusing exclusively on incidents that occur between persons under age eighteen, this
Article ultimately contends that consciousness raising of the #MeToo era forces a vital paradigm
shift away from the criminal framework towards a tiered response system prioritizing education
and only turning to criminal justice in extreme situations. Although discussion of SGBV among
and by adults is beyond the scope of this article, persuasive scholarship contends that the criminal
paradigm is likewise ineffective for remedying and preventing most such harms, just as it neglects
survivor voices and damages communities with hyper-incarceration.7 The current legal landscape
fails to recognize the “Me” in #MeToo where individuals under age eighteen are concerned. A
reimagined, more effective approach should address the distinct developmental status and cultural
reality of youth, incorporating interdisciplinary expertise and reorienting concepts of harm,
6
Ann C. McGinley, The Masculinity Motivation, 71 STAN. L. REV. ONLINE 99, 108 (2018); see
Introduction to TRANSFORMING A RAPE CULTURE at xiii (Emilie Buchwald et al. eds., 2d ed., 2005) (1995) (“Until we
identify and confront the issues that lead to sexual violence, we will need more prisons and we will mete out stricter
punishment—after the fact”); Kara Eschbach, Affirmative Consent Won’t End Rape Culture. Here’s What Might,
WASHINGTON POST (Oct. 12, 2015, 1:09 P.M.), https://www.washingtonpost.com/news/in-theory/wp/2015/10/12/
affirmative-consent-wont-solve-our-rape-culture/ [https://perma.cc/6SGV-LQPT] (advocating for the end of female sexual
objectification as a way to end rape and assault); see also Angelique Jenney & Deinera Exner-Cortens, Toxic Masculinity
and Mental Health in Youth Women: An Analysis of 13 Reasons Why, 33 AFFILIA: J. WOMEN & SOC. WORK 410 (2018)
(highlighting events in the Netflix series 13 Reasons Why that demonstrate the relationship between toxic masculinity and
poor mental health in female youth and urging a focus on toxic masculinity as a root cause of mental health problems);
Lindsay J. Brice & Caroline S. Palmer, Understanding Title IX Investigations: What They Are and What They Aren’t,
BENCH & B. MINN., Feb. 2017, at 25 (noting the “pervasive rape culture on campus” whereby “one in five women and one
in 16 men report a sexual assault while in college”); Samantha Y. Sneen, The Current State of Sex Education and its
Perpetuation of Rape Culture, CAL. W. INT’L L.J. 463 (2019) (arguing for comprehensive sex education reforms to
eradicate rape culture); Sami Rahamim, The Real Issue Is Culture of Toxic Masculinity, STAR TRIBUNE (Dec. 20, 2016,
6:08 P.M.), http://www.startribune.com/the-real-issue-is-culture-of-toxic-masculinity/407671696 [https://perma.cc/PKJ4ZD5Y] (noting instances of toxic masculinity and victim blaming within a college football program); Vicki Schultz,
Reconceptualizing Sexual Harassment, Again, YALE L.J. FORUM (2018) (arguing that the focus on workplace harassment
prevention should be on “conduct that consigns people to gendered work roles”); cf. Courtney Anne Gronszhans, Romance
or Sexual Assault?, 29 HASTINGS WOMEN’S L.J. 223, 229 32 (2018) (presenting the focus on rape culture and female
sexualization in mass media as popular alternatives to her preferred approach of affirmative consent in preventing sexual
aggression); see generally Glossary: Rape Culture, FORCE: UPSETTING THE RAPE CULTURE,
http://www.upsettingrapeculture.com/rape-culture [https://perma.cc/A8SW-JUCQ] (last visited Mar. 30, 2020) (identifying
rape culture as “everyday phenomena that validate and perpetuate, rape”); What Is Rape Culture?, WAVAW RAPE CRISIS
CENTRE (Oct. 31, 2013), http://www.wavaw.ca/what-is-rape-culture/ [https://perma.cc/GB86-QQYS] (identifying rape
culture as “a complex set of beliefs that encourage male sexual aggression and supports violence against women”); Zerlina
Maxwell, Rape Culture Is Real, TIME (Mar. 27, 2014), http://time.com/40110/rape-culture-is-real/
[https://perma.cc/ED8V-Q5J8] (describing how rape culture is “a culture in which sexual violence is the norm and victims
are blamed for their own assaults).
7

See infra note 134.
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remedy, and recourse.
Part I briefly describes the backdrop of the #MeToo movement and the ongoing tendency
to omit youth issues from related public discourse and reform efforts. Despite the statistical
prevalence and prominence of sexual and gender-based harms among minors, as well as the
flashpoint confirmation hearing of Supreme Court Justice Brett Kavanaugh involving alleged high
school sexual assault,8 youth voices and considerations are conspicuously absent.9 Part I
concludes that increased consciousness surrounding sexual and gender-based harms in the
#MeToo era presents a prime opportunity to focus on youth if the overall goal is social and
cultural transformation, including the eradication of rape culture, toxic masculinity, and individual
incidents of harm and violence. All such phenomena emerge prior to adulthood while also
surrounding individual actors from childhood onward.10
Part II deconstructs the current legal landscape regarding sexual and gender-based harms
among youth, which relies upon a pervasive yet inappropriate criminal law paradigm. This section
describes three core features of the problematic status quo approach: (1) adult-focused responses
that apply a blunt, generalized legal tool and oversimplify a complex, nuanced incident unique to
youth identity development and culture; (2) infantilizing responses that fail to recognize and
support emerging youth sexuality in favor of paternalism, surveillance, or repression; and (3) nonexistent or inadequate responses to critical instances of harm that are unique to minors. Part II
examines sexting among youth as an archetypal, pervasive behavior consistently met with all
three problematic approaches.
Part III identifies the fundamental flaw of the criminal law paradigm concerning sexual
and gender-based harms among minors—failure to view youth through an interdisciplinary lens.
As long as a mismatch exists between empirical reality and formalized legal responses, real
8
See generally, e.g., Sarah Brown, The Kavanaugh-Ford Hearing and Campus Sexual Assault: 3 Parallels,
CHRONICLE OF HIGHER EDUCATION (Sept. 27, 2018), https://www.chronicle.com/article/The-Kavanaugh-Ford-Hearingand/244662 [https://perma.cc/63MW-YT54 ] (“This Kavanaugh hearing is a blown-up politicized version of exactly what
Title IX investigators face every day.”); Sarah Darville, Why Some Teachers Across the U.S. Turned the Kavanaugh
Hearings On in Clasz—And What Discussions Followed, CHALKBEAT (Sept. 28, 2018), https://chalkbeat.org/
posts/us/2018/09/28/kavanaugh-teachers/ [https://perma.cc/PK5U-DAQP] (“[A] psychology and sociology teacher at
Whitmer High School in Toledo, Ohio, realized that her students didn’t know about the upcoming hearing. Many also
hadn’t heard of ‘#metoo.’”).
9

See Heather Hlavka, Youth and Sexual Harassment: From #MeToo to #MeTooK12, THE GENDER POLICY
REPORT (Jan. 9, 2018), https://genderpolicyreport.umn.edu/youth-and-sexual-harassment-from-metoo-to-metook12/
[https://perma.cc/8MP5-4M8G] (explaining how “family loyalty and . . . fear about being disbelieved, treated negatively,
blamed for the assault, or dismissed” give “young people . . . little incentive to go to adults . . . despite evidence that they
endure substantial rates of sexual harassment and violence,” causing youth voices to be absent from discussions about
sexual violence); Joanne N. Smith, #MeToo Isn’t Just for Adults, ESSENCE MAGAZINE (May 7, 2019), https://www.
essence.com/op-ed/metoo-isnt-just-for-adults/ [hereinafter Smith, #MeToo Isn’t Just for Adults] [https://perma.cc/XQ2RKVRP] (“There is still a tremendous lack of attention paid to the group of people that represents both the population that is
most vulnerable to sexual violence, and our greatest hope for transforming the culture that begets that violence.”); Haley
Swenson, Why Teenage Girls Don’t Report Sexual Assault, SLATE MAGAZINE (Sept. 27, 2018 at 2:20 P.M.),
https://slate.com/human-interest/2018/09/why-teenage-girls-dont-report-sexual-assault.html
[https://perma.cc/P24CVTQU] (interview with Professor Hlavka discussing the barriers for young women to report rape and sexual assault).
10

See, e.g., Jim Tankersley, How Sexism Follows Women from Cradle to Workplace, N.Y. TIMES, (Aug. 20,
2018), https://www.nytimes.com/2018/08/19/business/sexism-women-birthplace-workplace.html [https://perma.cc/9S4NGSUC] (discussing how gender- and sexual-based imbalances instilled in children will follow them into adulthood).
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remedies, interpersonal and public safety, and prevention will remain elusive.
Part IV reconceptualizes the matter of sexual and gender-based harm among minors by
creating a typology of incidents and initiating a more informed, interdisciplinary, tiered response
framework. A paradigm-shift requires decriminalization of much typical youth behavior, extralegal gatekeeping, scrutiny of needs and risk, and a focus on education and prevention as opposed
to punishment and surveillance of youth and families. Part IV begins a brief discussion of
promising public health and prevention programs while proposing a threshold for criminal legal
intervention and civil remedies, including actions against private entities and technology
platforms.
In arguing to replace the criminal law paradigm for sexual and gender-based harms
among minors with a more interdisciplinary, youth-focused approach, this Article asserts that
young people’s own experiences, agency, and leadership should be centered in conjunction with
intergenerational efforts and identity-affirming, capacity-building resources from adults whenever
feasible. Adolescents in particular are in a prime position to drive civic discourse and reform on
the matter of sexual and gender-based harm and rape culture. As daily, seemingly non-violent
cultural phenomena validate and perpetuate sexual violence and harassment, the normalized
nonchalance and ignorance surrounding these incidents reinforce or worsen the status quo.11
Despite decades of concerted legal advocacy and reform, rape culture, harassment, violence, and
gender inequity persist. Not only do minors have firsthand perspective about rape culture in the
digital age, but they can hold a mirror up to adults charged with protecting and educating them,
towards the goal of articulating a realistic and transformative vision. Importantly, youth facing
sexual and gender-based harm often seek solutions beyond the role and scope of the law and can
best comprehend the limits of legal or formal intervention where adults fall short.
Regarding terminology, a minor, youth, or child will be defined herein as a person under
age eighteen, per the American Psychological Association’s standards and as the most commonly
applied legal age of majority. This Article engages ongoing scholarship and precedent regarding
the continuum of human maturity and the plethora of ages at which youth may exert certain legal
rights and privileges—boundaries that often appear arbitrary or variable among the states.
Hereinafter, the terms gender-based violence (GBV), gender-based (or gendered) harms,
sexual harassment, sexual harms, sexual victimization, and sexual and gender-based violence
(SGBV) will be used flexibly as umbrella terms for a class of harmful threats or acts perpetrated
against a person’s will and directed at an individual or group based on actual or perceived
biological sex, gender identity and/or expression, sexual orientation, and/or lack of adherence to
varying socially constructed gender norms.12 When relevant, particular categories of SGBV
11

See, e.g., Gronszhans, supra note 6; Allegra McLeod, Regulating Sexual Harm: Strangers, Intimates, and
Social Institutional Reform, 102 CAL. L. REV. 1553, 1620 (2014) (“Rather than simply a problem of under-reporting,
certain youth subcultures normalize significant sexual harm, even rape”); see also Schultz, supra note 6, at 1736
(“Although evidence of nonsexual misconduct sometimes meets the causation hurdle—particularly, conduct that on its
face reveals a derogatory attitude toward women on the job—other nonsexual conduct of the type that is so commonly
directed at women by their male coworkers fails to register as gender-based.”).
12

U.S. DEP’T OF STATE & U.S. AGENCY FOR INT’L DEV., UNITED STATES STRATEGY TO PREVENT AND
RESPOND TO GENDER-BASED VIOLENCE GLOBALLY: 2016 UPDATE 6 (2016), https://www.state.gov/wp-content/uploads/
2019/03/258703.pdf [https://perma.cc/Y46S-UFES]; see also Lisa Davis, Reimagining Justice for Gender-Based Crimes
at the Margins: New Legal Strategies for Prosecuting ISIS Crimes Against Women and LGBTIQ Persons, 24 WM. &
MARY J. WOMEN & L. 513, 516 17 (2018). Broadly speaking, types of SGBV include, but are not limited to, digital and
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between youth will be discussed specifically herein, with the aim of aptly identifying harm,
pursuing commensurate responses, fostering prevention and youth development, protecting
vulnerable persons, and combatting broader rape culture.
Stemming from deeply embedded notions of gender roles and power imbalances that
often incorporate other forms of oppression, 13 SGBV can come in the form of physical, emotional,
psychological, or sexual control and abuse, while also involving technological tools or the denial
of access to services and economic resources.14 As a violation of human rights and a denial of
human dignity, SGBV hurts fundamental human development, impacting individuals, families,
and communities while also having broader economic and public health costs. 15 While women
and girls are most at risk of experiencing SGBV, it in fact reaches individuals of all gender
identities and forms of gender expression.16
I. #METOO WITHOUT YOUTH

The #MeToo phenomenon continues to impact civic and scholarly discourse, pop culture,
and reform efforts, which is a testament to how cathartic and long-awaited this collective truthonline harassment; nonconsensual sexual aggression within educational settings, private homes, workplaces, and in transit;
forced marriage; dating violence, domestic violence, and intimate partner violence; gender-related killing; human
trafficking; offline sexual harassment and bullying; stalking; and all forms of sexual violence including reproductive and
sexual coercion, rape (including marital rape), and child sexual abuse. U.S. DEP’T OF STATE, supra.
13
See Susan F. Hirsch, Introduction to THE PUBLIC NATURE OF PRIVATE VIOLENCE: THE DISCOVERY OF
DOMESTIC ABUSE 3, 4 (Martha Albertson Fineman & Roxanne Mykitiuk eds., 1994) (addressing how the law and other
social institutions serve to perpetuate gender-based violence by “encod[ing] foundations in statutes and precedents”);
ROBIN WEST, CARING FOR JUSTICE 7 9 (1999) (noting that “women, as a group, have been subordinated in this culture”
and “undervalued” as well as informally excluded from the “law’s protective domain” through undercompensation for
harms disproportionately suffered by women); Davis, supra note 12, at 558 (“Gender oppression is always felt more
acutely when intertwined with discrimination based on race, ethnicity, nationality, disability status, sexual orientation,
gender identity, or other status. Viewing gendered violence through the lens of socially constructed narratives addresses its
underlying causes: the structural inequality reflected in, and perpetrated by, such violence.”); McLeod, supra note 11, at
1563 (“ . . . sexual violence is normalized and embedded in conceptions of inviolable family privacy, in unequal gender
relations, and in institutional hierarchies that maintain the secrecy, stigma, and shame associated with sexual abuse”); see,
e.g., Kimberlé Williams Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence Against
Women of Color, in THE PUBLIC NATURE OF PRIVATE VIOLENCE, supra, at 93, 93 118 (highlighting the intersectionality of
racism and patriarchy inherent in violence against women of color); LINDA HIRSHMAN & JANE E. LARSON, HARD
BARGAINS: THE POLITICS OF SEX 257 59, 272 76 (1999) (noting that “[l]aw, technology, ideology, and collective action
all structure sexual bargaining,” the “one-on-one bargaining over the conditions of sexual access between women and
men,” particularly in the case of sex between adults and children, which, like SGBV, is characterized “by the use of force
as distortions of an ideal of equal bargaining power”); Robin L. West, When and Where They Enter, in TRANSCENDING
THE BOUNDARIES OF LAW: GENERATIONS OF FEMINISM AND LEGAL THEORY 213, 218 (Martha Albertson Fineman ed.,
2011) (“When women consent to intimacy today, just as when women consented at mid-century to marriage, their consent
might cover more than meets the eye . . . that a woman’s consent to intimacy is now blanketed in a way that was once true
only of her consent to marriage.”).
14
THE OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES (UNHCR), UNHCR - Sexual
& Gender Based Violence, http://www.unhcr.org/en-us/sexual-and-gender-based-violence.html [https://perma.cc/7ZRDS3CD] (last visited Nov. 27, 2019); U.S. DEP’T OF STATE, supra note 12.
15

UNHCR, supra note 14; U.S. DEP’T OF STATE, supra note 12.

16

U.S. DEP’T OF STATE, supra note 12.
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telling must be. As survivors claim their experiences and assert their identity, the movement offers
hope and fortitude to future generations. Perhaps surprisingly, however, neither public discourse
nor scholarship have given much scrutiny to the unique circumstances of children and adolescents
in the #MeToo era, despite this group being the most likely to experience sexual victimization and
despite the longstanding work of #MeToo founder Tarana Burke which centers on the lives and
advocacy of girls of color. Failure to address what #MeToo means to youth is a missed
opportunity both in the literature and the socio-cultural reckoning.
A. Backdrop: #MeToo Momentum

Although the U.S., and indeed international community, is experiencing a period of
consciousness-raising and outrage around sexual assault and gender-based harms, public
awareness is focused primarily on adults.17 On January 21, 2017, an estimated 4.2 million people
nationwide, both women and people of all gender identities, marched to demonstrate opposition to
President Donald Trump and his administration’s values and policies.18 Decrying misogynist
rhetoric and a regressive agenda on gender justice and other issues, the largest coordinated protest
in U.S. history highlighted the interrelatedness of the many problems facing women and the
demand for policies that acknowledge the needs of a diverse population.19 A flurry of revelations
about high-profile sexual predators including Hollywood mogul Harvey Weinstein in October
2017, longtime celebrity Bill Cosby, actor Kevin Spacey, and others, increased sentiments of
resonance about ongoing abuses and a refusal to be further silenced. 20 The movement has
emboldened the accusers of R&B artist R. Kelly to join forces and expose decades of his

17

See, e.g., Harriet Harman, Women Have Changed the Mood. Now We Need to Change Policy, THE
GUARDIAN (Feb. 20, 2018, 11:46 PM), https://www.theguardian.com/commentisfree/2018/feb/21/women-have-changedthe-mood-now-we-need-to-change-policy [https://perma.cc/93Q8-ZWPR]; Kelly Wallace, Will #MeToo Be a Turning
Point for Young Girls Too?, CNN (Jan. 18, 2018, 4:16 AM), https://www.cnn.com/2018/01/18/health/metoo-youngergirls/index.html [https://perma.cc/HLU5-74W9].
18
Erica Chenoweth & Jeremy Pressman, This Is What We Learned by Counting the Women’s Marches,
WASHINGTON POST (Feb. 7, 2017, 5:00 AM), https://www.washingtonpost.com/news/monkey-cage/wp/2017/02/07/thisis-what-we-learned-by-counting-the-womens-marches/ [https://perma.cc/NDM8-SU7P]; Sunny Frothingham & Shilpa
Phadke, 100 Days, 100 Ways the Trump Administration Is Harming Women and Families, CENTER FOR AMERICAN
PROGRESS
(Apr.
25,
2017,
9:01
AM),
https://www.americanprogress.org/issues/
women/reports/2017/04/25/430969/100-days-100-ways-trump-administration-harming-women-families/
[https://perma.
cc/26LN-KAXD]; see generally THE WOMEN’S MARCH, https://womensmarch.com/2019-march [https://perma.cc/69JYRFKC] (last visited Nov. 26, 2019).
19

Chenoweth & Pressman, supra note 18; Frothingham & Phadke, supra note 18.

20

See Stephanie Zacharek et al., Time Person of the Year 2017: The Silence Breakers, TIME (Dec. 18,
2017), https://time.com/time-person-of-the-year-2017-silence-breakers/ [https://perma.cc/5XWN-SVQU] (“Emboldened
by Judd, Rose McGowan and a host of other prominent accusers, women everywhere have begun to speak out about the
inappropriate, abusive and in some cases illegal behavior they’ve faced . . . When a movie star says #MeToo, it becomes
easier to believe the cook who’s been quietly enduring for years.”); see, e.g., Harvey Weinstein Timeline: How the Scandal
Unfolded, BBC NEWS (Feb. 24, 2020), https://www.bbc.com/news/entertainment-arts-41594672 [https://perma.cc/DSV66RA5]; Graham Bowley, Bill Cosby Assault Case: A Timeline from Accusation to Verdict, N.Y. TIMES (Sept. 25, 2018)
https://www.nytimes.com/2018/04/25/arts/television/bill-cosby-sexual-assault-allegations-timeline.html
[https://perma.cc/8ANY-ZMC8].
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predatory behavior towards young girls.21 Most recently, the movement achieved a “watershed
moment” in the February 2020 conviction of Weinstein for rape and criminal sexual assault, “a
crucial test in the effort to hold influential men accountable for sexual misconduct.” 22
Social media and online publications have helped to expand a running narrative of
disgust and resolve, as women, girls, and those throughout the gender identity spectrum can now
instantaneously bear witness to each other internationally, sharing strategies for coping and
fostering progress.23 By June 25, 2018, 414 high-profile executives, business leaders, and other
individuals had been accused of sexual harassment or assault, only seven of them female. 24 As of
that date, 190 such accused individuals had resigned or been fired from their jobs, and another 122
were put on leave or suspended.25 Survivors and allies are taking the time and space to speak of
the trauma of gender-based harms in major public fora where such issues have previously gone
widely unremarked, including university commencement addresses and the Oscar Awards.26
#MeToo became a viral hashtag on the social media website Twitter in less than six
months, expressing unity and momentum around exposing rampant sexual and gender-based
21
See generally Surviving R. Kelly (Lifetime docuseries Jan. 3 5, 2019); Constance Grady, Lifetime’s
Surviving R. Kelly and Its Explosive Reception, Explained, VOX (Jan. 30, 2019, 1:00 PM), https://www.vox.com/culture/
2019/1/30/18192932/lifetime-surviving-r-kelly-documentary-sexual-abuse [https://perma.cc/8SBJ-28B3].
22

Jan Ransom, Harvey Weinstein Is Found Guilty of Sex Crimes in #MeToo Watershed, N.Y. TIMES (Feb.
24,
2020),
https://www.nytimes.com/2020/02/24/nyregion/harvey-weinstein-trial-rape-verdict.html
[https://perma.cc/38PU-B5NK]; see Harvey Weinstein Timeline, supra note 20.
23
See Fabrizio Botti et al., FOUNDATION FOR EUROPEAN PROGRESSIVE STUDIES, The #MeToo Social Media
Effect and Its Potentials for Social Change in Europe (Oct. 2019), https://www.feps-europe.eu/attachments/publications/
metoo_web_s.pdf [https://perma.cc/LH2H-QDTJ] (discussing the reach of the #MeToo campaign into Europe and its
potential for eliminating sexist and sexual violence as a bottom-up movement); Catharine A. MacKinnon, Where #MeToo
Came From, and Where It’s Going, THE ATLANTIC (Mar. 24, 2019), https://www.theatlantic.com/ideas/archive/
2019/03/catharine-mackinnon-what-metoo-has-changed/585313/ [https://perma.cc/R6DY-S2K8] (“#MeToo has been
driven not by litigation but my mainstream and social media, bringing down men (and some women) as women (and some
men) have risen up . . . #MeToo, Time’s Up, and similar mobilizations around the world—including #NiUnaMenos in
Argentina, #BalanceTonPorc in France, #TheFirstTimeIGotHarassed in Egypt, #WithYou in Japan, and #PremeiroAssedio
in Brazil among them—are shifting gender hierarchy’s tectonic plates.”); Katie Thomson, Social Media Activism and the
#MeToo Movement, MEDIUM (June 12, 2018), https://medium.com/@kmthomson.11/social-media-activism-and-themetoo-movement-166f452d7fd2 [https://perma.cc/2QD9-358E] (“#MeToo is an extraordinary example of a successful
social media activist campaign . . . [It] was monumental because it not only broke the silence around the constant
harassment women face daily, but also created a safe space for survivors to be able to tell their stories and receive support
and solidarity rather than shame and backlash.”); Meighan Stone & Rachel Vogelstein, Celebrating #MeToo’s Global
Impact,
FOREIGN
POLICY
(Mar.
7,
2019,
7:40
PM),
https://foreignpolicy.com/
2019/03/07/metooglobalimpactinternationalwomens-day/ [https://perma.cc/K7HT-NRTT] (detailing the global successes
of #MeToo through resignations of high-profile officials, athletes, and writers, court victories in prosecution of rape and
sexual misconduct, and legislative changes to criminal codes and workplace protections).
24

Jeff Green, #MeToo Implicated 414 High-Profile Executives and Employees in 18 Months, TIME (June
25, 2018), http://time.com/5321130/414-executives-snared-metoo/ [https://perma.cc/XL3Q-TPT7].
25

Id.

26

See, e.g., Anita Hill Mentions #MeToo in University Commencement Speech, AP NEWS (May 17, 2018),
https://apnews.com/d0d3fc14071d472caaa1191b8ff2e42c/Anita-Hill-mentions-MeToo-in-university-commencementspeech [https://perma.cc/TF8X-LNG8]; Richard Lawson, The Academy Reckons with the #MeToo Moment in a Long,
Charged Oscars Ceremony, VANITY FAIR (Mar. 5, 2018), https://www.vanityfair.com/hollywood/2018/03/academyawards-2018-jimmy-kimmel-review [https://perma.cc/7KX3-USD4].
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violence,27 with #TimesUp soon following as part of a movement to advance the similar vision of
“[f]airness, safety, [and] equity in the workplace.”28 While the current Me Too Movement has its
own website and presence, highlighting the breadth and impact of sexual violence, activism
surrounding the rallying cry “Me Too” is not new, but is echoing years after social activist Tarana
Burke coined the phrase in 2006 to empower women who were victims of sexual abuse—
primarily women and girls of color and from underserved communities. 29
As scholars and commentators increasingly criticize the absence of narratives and media
space regarding females of color, the #MeToo discourse has gradually begun addressing how
harms are compounded when race, ethnicity, and class intersect with SGBV. 30 Likewise, a focus
strictly on male perpetration and female victimhood can limit progress by ignoring the lesser
understood victimhood of males and the role of toxic masculinity and rape culture in SGBV,
regardless of a victim or perpetrator’s gender identity, gender expression, or sexuality. 31
27
About Me Too Movement, ME TOO, https://metoomvmt.org/about/ [https://perma.cc/6BS5-FCVH] (last
visited Nov. 26, 2019); see Monica Anderson & Skye Toor, How Social Media Users Have Discussed Sexual Harassment
Since #MeToo Went Viral, PEW RESEARCH CENTER: FACT TANK (Oct. 11, 2018), https://www.pewresearch.org/facttank/2018/10/11/how-social-media-users-have-discussed-sexual-harassment-since-metoo-went-viral/
[https://perma.cc/
646T-GSD8] (“The #MeToo hashtag has been used more than 19 million times on Twitter from the date of [Alyssa]
Milano’s initial tweet [Oct. 15, 2017] through Sept. 30 of this year [2018] . . . That works out to an average of 55,319 uses
of the hashtag per day.”).
28
Alix Langone, #MeToo and Time’s Up Founders Explain the Difference Between the 2 Movements—And
How They’re Alike, TIME (Mar. 22, 2018, 5:21 PM), https://time.com/5189945/whats-the-difference-between-the-metooand-times-up-movements/ [https://perma.cc/V66L-9WYQ]; see generally TIME’S UP NOW. JOIN US, https://timesupnow.
org/ [https://perma.cc/CC2V-MXJJ] (last visited Nov. 26, 2019).
29
About Me Too Movement, supra note 27; Julie Goldscheid, Sex Harassment — We Must Shift the Focus
from Punishing the Offender to Providing Redress for the Victim, SAN FRANCISCO CHRONICLE (Feb. 7, 2018, 6:00 PM),
https://www.sfchronicle.com/opinion/openforum/article/Sex-harassment-we-must-shift-the-focus-from-12560108.php
[https://perma.cc/AE3R-82SZ]; Langone, supra note 28.
30
See Angela Onwuachi-Willig, What About #UsToo?: The Invisibility of Race in the #MeToo Movement,
128 YALE L.J.F. 105, 105 09 (2018) (“The recent resurgence of the #MeToo movement reflects the longstanding
marginalization and exclusion that women of color experience within the larger feminist movement in U.S. society . . .
despite the fact that women of color are more vulnerable to sexual harassment than white women and are less likely to be
believed when they report harassment, assault, and rape.”); Tarana Burke, #MeToo Was Started for Black and Brown
Women and Girls. They’re Still Being Ignored, WASHINGTON POST (Nov. 9, 2017, 8:04 PM), https://www.
washingtonpost.com/news/post-nation/wp/2017/11/09/the-waitress-who-works-in-the-diner-needs-to-know-that-the-issueof-sexual-harassment-is-about-her-too/ [https://perma.cc/EL84-4MJK] (discussing how women of color have
historically—and continue to be—left out of conversations about sexual violence despite the fact that they, especially
Native American women, experience higher rates of sexual violence); Valerie Morales, The Invisible Victims of #MeToo,
HUFFPOST
(Feb.
15,
2018),
https://www.huffpost.com/entry/opinion-morales-metoo-black-brownwomen_n_5a833de2e4b0cf06751f4396 [https://perma.cc/8UZG-HMYV] (criticizing the exclusion of women of color
from the #MeToo movement); Liz Rowley, The Architect of #MeToo Says the Movement Has Lost Its Way, THE CUT (Oct.
23,
2018),
https://www.thecut.com/2018/10/tarana-burke-me-too-founder-movement-has-lost-its-way.html
[https://perma.cc/8YQM-NJ8Z] (describing Burke’s concerns that the media has attempted to develop an “archetypical
story of abuse” by focusing on the perpetrators in #MeToo narratives rather than survivors and, at the same time, her hope
that the movement can “shift the narrative that it’s a gender war, that it’s anti-male, that it’s men against women, that it’s
only for a certain type of person—that it’s for white, cisgender, heterosexual, famous women”).
31

See McGinley, supra note 6, at 100 (arguing that “#MeToo’s focus on women as victims and men as
perpetrators . . . ignores the serious harassment by men of other men [and causes] courts [to] fail to recognize [same-sex
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#MeToo consciousness-raising culminated in a distinct cultural achievement in late 2017
when Time Magazine named silence breakers—those who courageously came forward to share
their stories of survival—as the 2017 Person of the Year.32 In November 2017, the New York
Times revived national coverage of an audio tape featuring President Donald Trump bragging
about his own serial groping of women without their consent because of his celebrity status.33
Nevertheless, #MeToo discourse and reform efforts continue to bypass issues unique to
minors, even as the movement elevates themes of rape culture and its pervasiveness throughout
society and the human lifecourse.34
B. Underexamined Sexual and Gender-Based Harm Among Minors

The crisis of sexual victimization among youth cannot be understated. Minors—persons
under age eighteen—are the segment of society most likely to be sexually victimized. 35 The U.S.
harassment] as illegal sex discrimination under Title VII [and] Title IX”).
32

Zacharek et al., supra note 20.

33

Daniel Victor, ‘Access Hollywood’ Reminds Trump: ‘The Tape Is Very Real,’ N.Y. TIMES (Nov. 28,
2017), https://www.nytimes.com/2017/11/28/us/politics/donald-trump-tape.html [https://perma.cc/AN32-AAZ7].
34
See Smith, #MeToo Isn’t Just for Adults, supra note 9; see also Mission & History, STOP SEXUAL
ASSAULT IN SCHOOLS, http://stopsexualassaultinschools.org/about-us/mission-and-history/ [https://perma.cc/W54TMGPF] (last visited Nov. 26, 2019) (identifying a lack of institutional support for minor survivors and the general disbelief
that sexual assault can occur to minors); Samantha Garzillo, To Solve #MeToo, We Can’t Leave Out Youth, THE ASPEN
INSTITUTE: BLOG POSTS (Aug. 29, 2018), https://www.aspeninstitute.org/blog-posts/to-solve-metoo-we-cant-leave-outyouth/ [https://perma.cc/KDZ7-YBAR] (“By ignoring young people’s experiences, we fail to create solutions that address
the unique problems they face. K-12 schools can work to proactively prevent harassment and assault by integrating
consent into their sex education courses . . . A #MeToo movement with an age limit is inadequate and ineffective . . . A
seat at the table that is safe and confidential allows schools to be knowledgeable about and therefore effective in
responding to the problems students face.”); Wendy Lu, What #MeToo Means to Teenagers, N.Y. TIMES (Apr. 19, 2018),
https://www.nytimes.com/2018/04/19/well/family/metoo-me-too-teenagers-teens-adolescents-high-school.html
[https://
perma.cc/6XD7-YSTA] (“While the #MeToo movement has largely focused on adult perpetrators, children and
adolescents who engage in sexual harassment, bullying and abuse can also leave their victims with deep and lasting scars.
Experts say today’s murky consent culture prevails in adulthood because these behaviors aren’t being addressed in
childhood—a pivotal time when kids are learning social norms and developing their sense of identity”); Whiquitta “Kee”
Tobar, #MeToo Needs to Include #GirlsToo, YOUTHTODAY (Feb. 2, 2018), https://youthtoday.org/2018/02/metoo-needsinclude-girlstoo/ [https://perma.cc/WC2E-NTXZ] (calling for greater attention to the stories of poor girls and girls of color
who have experienced sexual harassment and its lifelong effects). For a fuller examination of the way hetero-patriarchy
and gender-based violence impact human vulnerability throughout the lifecourse, see generally MARTHA ALBERTSON
FINEMAN, THE AUTONOMY MYTH: A THEORY OF DEPENDENCY (2004); Martha Albertson Fineman, The Vulnerable
Subject: Anchoring Equality in the Human Condition, in TRANSCENDING BOUNDARIES OF LAW: GENERATIONS OF
FEMINISM AND LEGAL THEORY 161, 161 75 (Martha Albertson Fineman ed., 2011); Martha Albertson Fineman,
Feminism, Masculinities, and Multiple Identities, 13 NEV. L.J. 619 (2013); Martha Albertson Fineman, Equality and
Difference The Restrained State, 66 ALA. L. REV. 609 (2015); Martha Albertson Fineman, Vulnerability, Resilience, and
LGBT Youth, 23 TEMP. POL. & CIV. RTS. L. REV. 307 (2014); Hila Keren, Consenting Under Stress, 64 HASTINGS L.J. 679
(2013); Nina A. Kohn, Vulnerability Theory and the Role of Government, 26 YALE J. L. & FEMINISM 1 (2014).
35
HOWARD N. SNYDER, BUREAU OF JUSTICE STATISTICS, SEXUAL ASSAULT OF YOUNG CHILDREN AS
REPORTED TO LAW ENFORCEMENT: VICTIM, INCIDENT, AND OFFENDER CHARACTERISTICS 2 (2000), https://www.bjs.gov/
content/pub/pdf/saycrle.pdf [https://perma.cc/PRA2-YRVK] (finding that over two-thirds of all victims of rape or sexual
assault reported to law enforcement were under eighteen, more than half of whom were under age twelve).
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Bureau of Justice Statistics found that girls age twelve to seventeen have a rate of rape or sexual
assault victimization that is at least five times that of the general population,36 and they experience
such victimization more than any other female age group. 37 Similarly, a 2017 survey by the
Centers for Disease Control and Prevention found that an alarming 11.3% of girls and 3.5% of
boys in high school reported being forced to have sexual intercourse against their will and that
9.1% of girls and 6.5% of boys reported experiencing physical dating violence in the past year.38
In another study, the Centers for Disease Control and Prevention (CDC) reported that almost one
in five women surveyed had been raped at some point in their lives, with just under half first
experiencing this before age eighteen, primarily between ages eleven and seventeen.39 While men
were far less likely to experience rape, over one-quarter were first raped at age ten or younger.40
Studies on the frequency of sexual and verbal harassment at school have yielded results
that are no less disconcerting. The American Association of University Women (AAUW) found
as many as 81% of students between grades eight and eleven report experiencing school sexual
harassment.41 According to another AAUW study, nearly 48% of students between grades seven
and twelve reported experiencing some form of sexual harassment in school just during the 201011 academic school year.42 A study by the University of Illinois at Urbana-Champaign found that
21% of middle school students reported experiencing unwanted physical touching at school and
nearly half—43%—experienced verbal sexual harassment, including sexual comments, jokes, or
gestures in the prior year.43 Although the study indicated that verbal harassment appears to be
more common than physical harm or assault,44 it is difficult to measure these harms accurately, as
students and teachers often minimize incidents or fail to report them to the proper authorities.45
36

CRAIG A. PERKINS, BUREAU OF JUSTICE STATISTICS, AGE PATTERNS OF VICTIMS OF SERIOUS VIOLENT
CRIME app. (1997), https://www.bjs.gov/content/pub/pdf/apvsvc.pdf [https://perma.cc/68D8-SXPB] (finding that girls age
12 to 14 were victims of rape or sexual assault at a rate of 12 per 1,000 and girls age 15 to 17 had a rate of 13.8 per 1,000,
at least five times the rate for the general population of 2.4 per 1,000 persons).
37

PLANTY ET AL., supra note 2.

38

LAURA KANN ET AL., CENTERS FOR DISEASE CONTROL AND PREVENTION, YOUTH RISK BEHAVIOR
SURVEILLANCE—UNITED
STATES,
2017
at
20,
23
(2018),
https://www.cdc.gov/healthyyouth/data/yrbs/pdf/2017/ss6708.pdf [https://perma.cc/XY87-34J3]
39
MICHELE C. BLACK ET AL.,THE NATIONAL INTIMATE PARTNER AND SEXUAL VIOLENCE SURVEY: 2010
SUMMARY REPORT 18, 25 (2011), http://www.cdc.gov/ViolencePrevention/pdf/NISVS_Report2010-a.pdf [https://perma.
cc/PV6A-RZPX].
40
Id.; see also SNYDER, supra note 35, at 4 (“[T]he year in a male’s life when he is most likely to be the
victim of a sexual assault is age 4 . . . [while] a female’s year of greatest risk is age 14.”).
41

HOSTILE HALLWAYS, supra note 1.

42

CROSSING THE LINE, supra note 1.

43
Dorothy L. Espelage et al., Understanding Types, Locations, & Perpetrators of Peer-to-Peer Sexual
Harassment in U.S. Middle Schools: A Focus on Sex, Racial, and Grade Differences, 71 CHILDREN & YOUTH SERVICES
REV. 174, 177 (2016).
44

Id.

45

See CROSSING THE LINE, supra note 1, at 27 (“Only 9 percent of students (12 percent of girls versus 5
percent of boys) reported [sexual harassment] to a teacher, guidance counselor, or other adult at school.”); Robin
McDowell et al., Hidden Horror of School Sex Assaults Revealed by AP, AP NEWS (May 23, 2017) https://apnews.
com/afs:Content:965140127?fbclid=IwAR3McTVJIRkiMfloNon0KfR3l9prLp8mL-9ZydxwKvDpHKzC5i2ZUMrZTjA
[https://perma.cc/ANA3-FXR6]. (“Elementary and secondary schools have no national requirement to track or disclose
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Indeed, the Associated Press (AP) has described a “hidden horror of school sex assaults”
that is actually misconstrued by federal data.46 By closely examining the FBI’s National IncidentBased Reporting System records from 2011 to 2015 as well as state education records, the AP
found that sexual violence ranging from rape and sodomy to forced oral sex and fondling was
often mischaracterized as bullying, hazing, or consensual behavior. 47 These incidents “occurred
anywhere students were left unsupervised: buses and bathrooms, hallways and locker rooms,” and
that “[n]o type of school was immune, whether it be in an upper-class suburb, an inner-city
neighborhood or a blue-collar farm town.”48 Such abuse was prevalent whether victimized youth
were gender non-conforming or cisgender.49
Emerging digital-age methods of SGBV among minors such as nonconsensual sexting
may significantly harm youth and communities, although empirical research on them is lacking.
There is no uniform legal or research definition of sexting, and various definitions depend on the
source, but the activity can include text-only as well as visual communication.50 According to
Merriam-Webster, sexting is “the sending of sexually explicit messages or images by cell
phone.”51 While sexting may occur consensually, it can very easily lead to embarrassment,
cyberbullying, blackmailing, and SGBV that cause irreparable harm, particularly when the content
is forwarded to others and goes viral.52 Such victimization can occur through, but is not limited to,
nonconsensual sexting (the nonconsensual distribution of sexually explicit images by cell phone,
regardless of whether the images or videos were initially taken with consent),53 revenge porn
(“images consensually given to an intimate partner who later distributes them without consent”),54
sexual violence, and they feel tremendous pressure to hide it,” and even among those reported many are often
“mischaracterized as bullying, hazing or consensual behavior.”).
46

McDowell et al., supra note 45.

47

Id. The nearly 17,000 incidents nationwide of student-on-student sexual violence uncovered by AP
involved students as young as five years old through high school but were most frequent among students age twelve to
fifteen. Id.
48

Id.

49

Id.

50

Dena T. Sacco et al., Sexting: Youth Practices and Legal Implications 3 (Harvard Law Sch. Cyberlaw
Clinic,
2010),
https://cyber.harvard.edu/sites/cyber.law.harvard.edu/files/Sacco_Argudin_Maguire_Tallon_Sexting_
Jun2010.pdf [https://perma.cc/33LK-PCQV]; see Yara Barrense-Dias et al., Sexting and the Definition Issue, 61 J.
ADOLESCENT HEALTH 544 (2017) (reviewing social science literature to examine variations and trends in definitions of
sexting).
51

Sexting,
MERRIAM-WEBSTER,
[https://perma.cc/7XX6-XG93] (last visited Nov. 26, 2019).
52

https://www.merriam-webster.com/dictionary/sexting

Barrense-Dias et al., supra note 50, at 545.

53

See Danielle Keats Citron & Mary Anne Franks, Criminalizing Revenge Porn, 49 WAKE FOREST L. REV.
345, 346 (2014) (the authors refer to “nonconsensual pornography” and use that term interchangeably with “revenge porn”
consistent with popular usage); see, e.g., Nina Burleigh, Sexting, Shame and Suicide: A Shocking Tale of Sexual Assault in
the Digital Age, ROLLING STONE (Sept. 17, 2013), https://www.rollingstone.com/culture/culture-news/sexting-shame-andsuicide-72148/ [https://perma.cc/LW2K-YF65].
54
Citron & Franks, supra note 53; see, e.g., Katy Hastings, Teenager Commits Suicide After ‘Sexting’ a
Nude Photo to Her Boyfriend Made Her Life a Misery, THE DAILY MAIL (Mar. 10, 2009, 9:39 PM),
http://www.dailymail.co.uk/tvshowbiz/article-1161112/Teenager-commits-suicide-sexting-nude-photo-boyfriend-lifemisery.html [https://perma.cc/D5NF-TD9F].
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or sextortion (using threats of harm or the distribution of images, usually to obtain images, sexual
acts, or money).55 Although estimates of the prevalence of youth participation in sexting vary
from 1% to as many as 60% of youth,56 a 2018 meta-analysis of thirty-nine studies on sexting
concluded that 14.8% of individuals under age eighteen had sent a sext and 27.4% had received
sexts.57 That analysis also determined that 12.0% of youth had forwarded a sext without consent
and 8.4% had had a sext forwarded without consent.58 A 2018 study revealed that 5% of students
age twelve to seventeen had been the victim of sextortion and 3% admitted to having threatened
another person, with males more likely to have experienced sextortion than females.59
Consensual sexting surely comes with many risks, such as nonconsensual sexting, effects
on educational and career outlook, its potential as a gateway to risky sexual conduct and substance
use, and even criminal prosecution, but it has also been viewed as an age-appropriate form of
sexual expression, intimacy, and experimentation.60 Studies have found that nonconsensual
55

Justin W. Patchin & Sameer Hinduja, Sextortion Among Adolescents: Results from a National Survey of
U.S. Youth, 32 SEXUAL ABUSE 30, 30 31 (2018); see, e.g., Michelle Dean, The Story of Amanda Todd, THE NEW YORKER
(Oct. 18, 2012), https://www.newyorker.com/culture/culture-desk/the-story-of-amanda-todd [https://perma.cc/2FNGUC67]. Another emerging form of SGBV that occurs offline is stealthing (nonconsensual removal of a condom during
otherwise consensual sex), which is not only a violation of bodily autonomy and trust but puts the victim at risk of
unwanted pregnancy and sexually transmitted diseases. See generally Melissa Marie Blanco, Sex Trend or Sexual
Assault?: The Dangers of “Stealthing” and the Concept of Conditional Consent, 123 PENN ST. L. REV. 217 (2018);
Alexandra Brodsky, “Rape-Adjacent”: Imagining Legal Responses to Nonconsensual Condom Removal, 32 COLUM. J.
GENDER & L. 183 (2017).
56

Compare Kimberly Mitchell et al., Prevalence and Characteristics of Youth Sexting: A National Study,
129 PEDIATRICS 13, 17 18 (2012) (“The percentage of youth who have, in the past year, appeared in or created sexually
explicit sexual that potentially violate child pornography laws is low (1%). But if sexting is defined as appearing in,
creating, or receiving sexually suggestive rather than explicit images, the survey reveals 9.6% of youth who used the
Internet in the past year involved in this way.”) with Jeff R. Temple & HyeJeong Choi, Longitudinal Association Between
Teen Sexting and Sexual Behavior, 134 PEDIATRICS 1287, 1289 (2014) (finding that 27.6% of high schoolers had sent a
naked picture of themselves over text or e-mail, while 60% had been asked to do so). The large variation is in part due to
differences in how sexting is defined with respect to media format, act involved, mode of transmission, sexual
characteristics, sending/receiving sexts, and asking/being asked to send sexts. Barrense-Dias et al., supra note 50, at 552
(“The large range of prevalence rates (7.6% 60% for passive sexting and 0.9% 27.6% for active sexting) could be
explained by cultural or methodological differences, but it could also come from the lack of a clear and universal
definition.”).
57

Sheri Madigan et al., Prevalence of Multiple Forms of Sexting Behavior Among Youth: A Systematic
Review and Meta-Analysis, 172 JAMA PEDIATRICS 327, 331 32 (2018).
58

Id. at 331.

59

Patchin & Hinduja, supra note 55, at 38 39 (noting also that almost half of sextortion victims reported
making threats themselves and that over two-thirds of those who admitted making threats had also been victims).
60
See Amanda Lenhart, Teens and Sexting: How and Why Minor Teens Are Sending Sexually Suggestive
Nude or Nearly Nude Images via Text Messaging, PEW RESEARCH CENTER 6 8 (2009), https://www.pewresearch.org/
internet/2009/12/15/teens-and-sexting/ [https://perma.cc/DX5Q-B67T] (offering qualitative perspectives on sexting
through interviews with teen focus groups that describe sexting as an activity in lieu of or a prelude to sexual activity, as
an experimental phase for those who are not sexually active, and as an extension of an existing sexual relationship);
Michele L. Ybarra & Kimberly J. Mitchell, “Sexting” and Its Relation to Sexual Activity and Sexual Risk Behavior in a
National Survey of Adolescents, 55 J. ADOLESCENT HEALTH 757, 726 (2014) (finding that sexting was associated with
greater substance use, risky sexual behavior, and low self-esteem, but acknowledging that “[f]or some teens, taking and
sending sexual pictures of themselves plays a role in a healthy sexual relationship”); Nicola D ring, Consensual Sexting
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sexting, revenge porn, and sextortion, which can result from consensual acts, have become
especially problematic, causing victims to suffer many of the same effects as sexual assault
survivors, such as loss of self-esteem, loss of control, PTSD, depression, and suicidal behavior.61
Nonconsensual sexting may also be an indicator of in-person SGBV, as one study of high school
girls found that those who had previously experienced a form of sexual coercion were more likely
to have sent, been asked for, and received a sexually explicit image without consent compared to
those without a past experience of sexual coercion.62 Given the close link between offline and
online SGBV, sexting has been identified by Centers for Disease Control and Prevention as a
means of SGBV in teen dating relationships.63
The universality of electronic communication among youth has introduced forms of
digital abuse including not only sexting but also cyberbullying and intimate partner control and
intimidation, as highlighted by a 2013 MTV study. Researchers found that nearly 49% of young
people surveyed had experienced digital dating abuse.64 About one-fifth of young people reported
that their partners did at least one of the following: repeatedly checked up on them via the internet
or cell phone (22%), read their text messages without permission (21%), or pressured them to
respond to their calls, emails, texts, or instant messages (17%). 65 Additionally, some reported that
Among Adolescents: Risk Prevention Through Abstinence Education or Safer Sexting?, 8 CYBERPSYCHOLOGY: J.
PSYCHOSOCIAL RESEARCH ON CYBERSPACE, no. 1, art. 9 (2014) (discussing the competing discourses on consensual
sexting and finding that, of fifty papers reviewed, the majority view sexting as deviant, problematic behavior while less
than half consider sexting normal, healthy conduct).
61
Samantha Bates, Revenge Porn and Mental Health: A Qualitative Analysis of the Mental Health Effects
of Revenge Porn on Female Survivors, 12 FEMINIST CRIMINOLOGY 22, 32 34 (2017) (discussing the range of disruptive
mental issues suffered by victims of revenge porn); Aina M. Gassó et al., Sexting, Mental Health, and Victimization
Among Adolescents: A Literature Review, 16 INT’L. J. ENVTL. RES. & PUB. HEALTH 2364 at 1, 9 11 (2019) (meta-analysis
of 30 studies on the association between sexting and anxiety, depression, stress, and low self-esteem); Bianca Klettke et
al., Sexting and Psychological Distress: The Role of Unwanted and Coerced Sexts, 22 CYBERPSYCHOLOGY, BEHAV., AND
SOC. NETWORKING 237, 241 (2019) (concluding that “non-consensual sexting . . . is associated with a negative mental
health outcomes and more closely resembles a form of intimate partner violence” than consensual sexting); see Clay
Calvert, Sex, Cell Phones, Privacy, and the First Amendment: When Children Become Child Pornographers and the Lolita
Effect Undermines the Law, 18 COMMLAW CONSPECTUS 1, 23 25 (2009) (summarizing the possible harms from sexting).
62

HyeJeong Choi et al., Association Between Sexting and Sexual Coercion Among Female Adolescents, 53
J. ADOLESCENCE 164, 166 (2016); see also Mara Morelli et al., Not-Allowed Sharing of Sexts and Dating Violence from
the Perpetrator’s Perspective: The Moderation Role of Sexism, 56 COMPUTERS IN HUM. BEHAV. 163, 167 68 (2016)
(finding a significant positive relationship between the nonconsensual sharing of sexts and dating violence, and that
benevolent sexism weakens this relationship while hostile sexism strengthens it).
63

See Preventing Teen Dating Violence, CENTERS FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/violenceprevention/intimatepartnerviolence/teendatingviolence/fastfact.html
[https://perma.cc/6CHN-KTPH] (last updated Mar. 12, 2019) (“Teen dating violence . . . can take place in person or
electronically, such as repeated texting or posting sexual pictures of a partner online without consent.”).
64

Press Release, MTV & The Assoc. Press NORC Center, Survey Finds That Online Bullying Has
Declined, Young People Are Making Better Digital Decisions, and More Are Seeking Help from Family, ATHINLINE.ORG
1 (Oct. 24, 2013), http://www.athinline.org/pdfs/2013-MTV-AP-NORC%20Center_Digital_Abuse_Study_Release.pdf
[https://perma.cc/D8BQ-94XN]; see also Sameer Hinduja & Justin W. Patchin, Digital Dating Abuse Among a National
Sample of U.S. Youth, J. INTERPERSONAL VIOLENCE: ONLINEFIRST, 2020, at 1, 8 10 (finding that about one-third of boys
age twelve to seventeen and one-quarter of girls have been the victim of digital dating abuse).
65

MTV & THE ASSOC. PRESS-NORC CENTER, THE DIGITAL ABUSE STUDY: A SURVEY FROM MTV & THE
ASSOCIATED PRESS NORC CENTER FOR PUBLIC AFFAIRS RESEARCH 46, 48 (2013), http://www.athinline.org/pdfs/2013-
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their partners demanded access to their internet accounts (8%) or used digital communication to
call them names, put them down, or say otherwise hurtful things to them (9%).66 Seven percent
stated that they were pressured by someone to send sexually explicit graphics of themselves, 67 and
another 11% reported that naked pictures of themselves were shared with someone else without
their permission.68 Notably, however, the MTV data was not reported based on gender, although
the population polled was almost evenly split between youth identifying as males and females. 69
The study also included young adults between ages eighteen and twenty-four, rather than
exclusively covering individuals under the common age of majority, eighteen years old.70
The numerous means of victimization have very tangible negative effects on young
people. Rape and sexual assault are strongly associated with lifetime diagnoses of anxiety,
depression, eating disorders, PTSD, sleep disorders, and attempted suicide,71 as well negative
effects on self-esteem, sexual and social reputation, frequency and enjoyment of sex, romantic and
family relationships, sexual desire, and work life.72 When children suffer a form of sexual abuse,
they can experience myriad additional symptoms, such as self-blame and self-loathing, rage,
panic, despair, guilt, feelings of abandonment and lack of protection by parental figures, impaired
ability to create future relationships, a loss of ownership and trust with their bodies, a shift in
patterns of sleeping, eating, and using the bathroom, and many other unfortunate effects that can
impair their development and life course.73
A 2011 study found that nearly one-third of students who experienced school sexual
harassment did not want to return to school as a result.74 Others reported struggling to pay
attention while studying (34%), feeling sick to their stomachs (31%), and having trouble sleeping

MTV-AP-NORC%20Center_Digital_Abuse_Study_Full.pdf [https://perma.cc/8BLG-42WK].
66

Id. at 46.

67

Id. at 41.

68

Id. at 44.

69

Id. at 54.

70

Id.

71

See Laura Chen et al., Sexual Abuse and Lifetime Diagnosis of Psychiatric Disorders: Systematic Review
and Meta-Analysis, 85 MAYO CLINIC PROC. 618, 625 (2010) (meta-analysis of 37 studies on the relationship between
sexual abuse and common psychiatric disorders).
72

See Carin Perilloux et al., The Costs of Rape, 41 ARCHIVES SEXUAL BEHAV. 1099, 1102 04 (2012)
(finding through quantitative analysis of interviews of sexual assault survivors that victims of completed rape experienced
more negative effects in thirteen categories than victims of attempted sexual assault but that both groups experienced some
degree of negative effects); Emily Dworkin et al., Sexual Assault Victimization and Psychopathology: A Review and MetaAnalysis, 56 CLINICAL PSYCHOL. REV. 65, 73 74 (2017) (finding a significant positive relationship between sexual assault
and suicidality, obsessive-compulsive conditions, trauma- and stressor-related conditions, and bipolar conditions, as well
as, to a lesser extent, depression, anxiety, disordered eating, and substance abuse or dependence).
73

Salman Akhtar & Shawn Blue, The Realm of Childhood Sexual Abuse: An Introductory Overview, in
DEVELOPMENTAL, CLINICAL, AND SOCIOCULTURAL ASPECTS OF CHILDHOOD SEXUAL ABUSE 1, 8 10 (Salman Akhtar ed.,
2019); see also Heather A. Turner et al., The Effect of Lifetime Victimization on the Mental Health of Children and
Adolescents, 62 SOC. SCI. & MED. 13, 21 22 (2006) (showing from separate analyses of children ages two to seventeen
had higher levels of depression, anger, and aggression if they had previously been exposed to sexual assault, especially for
those age ten to seventeen).
74

CROSSING THE LINE, supra note 1, at 22 25.
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(19%).75 Sexual harassment also led to students getting into trouble at school, changing the way
they traveled to or from school, quitting an activity or sport, or staying home from school
altogether.76 These responses were more pronounced for girls as well as students who were
harassed both online and in person.77
Recent scholarship also demonstrates that the SGBV experienced by youth of color is
both compounded and rendered invisible through prevailing cultural stereotypes, 78 adultification
and punitive school discipline policies,79 and ineffective or discriminatory implementation of Title
75

Id.

76

Id.; see also JODY MILLER, GETTING PLAYED: AFRICAN AMERICAN GIRLS, URBAN INEQUALITY, AND
GENDERED VIOLENCE 125 (2008) (“[S]exual harassment in school has tangible negative consequences for its female
victims, including harmful effects on school performance, the curtailment of social networks, peer rejection, and negative
emotional outcomes”).
77

CROSSING THE LINE, supra note 1, at 25 (“For example, 46 percent of students who had experienced
sexual harassment both online and in person said they did not want to go to school as a result of the sexual harassment,
compared with 19 percent who were sexually harassed only in person and 18 percent who were sexually harassed only
online.”).
78

See ANDREA RITCHIE, INVISIBLE NO MORE: POLICE VIOLENCE AGAINST BLACK WOMEN AND WOMEN
COLOR 70 79 (2017) (documenting numerous instances of alarming police violence in schools and communities
stemming from stereotypes of black girls as “loud . . . ghetto . . . ratchet . . . ,” uncontrollable, dangerous, and violent, as
well as generalizations that Latinx girls are “hot-tempered” and “volatile”); Cheryl Nelson Butler, A Critical Race
Feminist Perspective on Prostitution & Sex Trafficking in America, 27 YALE J.L. & FEMINISM 95, 134 36 (2015)
(describing how sexual and racial stereotypes of women and girls of color have made them more susceptible to sexual
exploitation, particularly as the result of punitive school policies and employment discrimination, and “undermined
society’s wiliness to help these women escape poverty”); Nancy Chi Cantalupo, Dog Whistles and Beachheads: The
Trump Administration, Sexual Violence & Student Discipline in Education, 54 WAKE FOREST L. REV. 303, 318 (2019)
(“[S]tereotypes about women of color as unchaste [and] stereotypes of unchaste women as ‘unrapeable’ rende[r] women of
color simultaneously more likely to be victimized, since harassers believe these stereotypes, and invisible as victims, as the
stereotypes make it nearly impossible for women of color to get legal redress.”);.

OF

79

See OFFICE FOR CIVIL RIGHTS, U.S. DEP’T. OF EDUC., 2015 16 CIVIL RIGHTS DATA COLLECTION:
SCHOOL CLIMATE AND SAFETY 13, 15 (2018), https://www2.ed.gov/about/offices/list/ocr/docs/school-climate-andsafety.pdf [https://perma.cc/9UXZ-6FZV] (showing that black K 12 students, especially black males, are
disproportionately suspended or expelled from school); U.S. DEP’T OF EDUC., GUIDING PRINCIPLES: A RESOURCE GUIDE
FOR IMPROVING SCHOOL CLIMATE AND DISCIPLINE 16 18 (2014), https://www2.ed.gov/policy/gen/guid/schooldiscipline/guiding-principles.pdf [https://perma.cc/A4QC-GRHY] (providing recommendations to schools on identifying
and eliminating discriminatory disciplinary procedures); REBECCA EPSTEIN ET AL., GEO. L. CTR. ON POVERTY &
INEQUALITY,
GIRLHOOD
INTERRUPTED:
THE
ERASURE
OF
BLACK
GIRLS’
CHILDHOOD
(2017),
https://endadultificationbias.org/wp-content/uploads/2019/05/girlhood-interrupted.pdf
[https://perma.cc/Z6ZK-U94C]
(describing how the adultification of black girls—”the perception of Black girls as less innocent and more adult-like than
white girls of the same age”—generates disparate treatment of blacks girls throughout education, juvenile justice, and child
welfare systems); RITCHIE, supra note 74, at 70-85 (highlighting how black and Latinx girls, particularly sexual and
gender nonconforming youth, are routinely subjected to excessive force, sexual harassment, and even arrest by police
officers located in schools for largely trivial behavior); Sonja C. Tonnesen, ”Hit It and Quit It”: Responses to Black Girls’
Victimization in School, 28 BERKELEY J. GENDER L. & JUST. 1, 10 (2013) (“Often misperceiving Black girls’ and young
women’s self-defense as aggression, school officials frequently punish victimized Black girls and young women.”);
Valeria M. Pelet del Toro, Let Black Girls Learn: Perceptions of Black Femininity and Zero-Tolerance Policies in
Schools, 87 REV. JUR. U.P.R. 55, 68 71 (2018) (“Zero-tolerance discipline policies seem notably blind to and ultimately
unfit to handle problems stemming from gender-based violence and harassment in schools . . . [W]hen school officials are
faced with a Black female who seems disengaged or is acting out, she is usually suspended, expelled or referred to law
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IX protections.80 Longstanding perceptions of African-American girls as “angry, hostile, . . . and
hypersexualized,”81 as well as “assertive, independent, and emotionally resilient”82 contrast with
behaviors coded as traditionally female through vulnerability, innocence, and passivity.83 These
implicit biases exist despite black girls being more likely than Latina or white girls to experience
physical sexual abuse84 and thus to suffer greater emotional harm.85 Male youth of color also
remain stereotyped and targeted as suspected perpetrators of SGBV, reducing the chances that
they would claim or report their own victimization to which they are particularly vulnerable. 86 A
2015 report produced by Georgetown Law’s Center on Poverty and Inequality, Human Rights
enforcement.”); see, e.g., MALIKA SAADA SAAR ET AL., GEO. L. CTR. ON POVERTY & INEQUALITY, THE SEXUAL ABUSE
PRISON PIPELINE: THE GIRLS’ STORY 18 (2015), https://rights4girls.org/wp-content/uploads/r4g/
2015/02/2015_COP_sexual-abuse_layout_web-1.pdf [hereinafter SEXUAL ABUSE TO PRISON PIPELINE] [https://perma.cc/
LB8D-VSEP] (detailing the story of a student named Sasha who was harassed by classmates after news of her rape
became public, began skipping school, and eventually dropped out after the school refused to transfer her to a safer school
and threatened to refer her to the child welfare system). For further research on the adultification of black girls, see
JAMILIA J. BLAKE & REBECCA EPSTEIN, GEO. L. CTR. ON POVERTY & INEQUALITY, LISTENING TO BLACK WOMEN AND
GIRLS:
LIVED
EXPERIENCES
OF
ADULTIFICATION
BIAS
(2019),
https://endadultificationbias.org/wpcontent/uploads/2019/05/Listening-to-Black-Women-and-Girls-v7.pdf [https://perma.cc/5CNZ-P3JK].
TO

80

See Tonnesen, supra note 79, at 14 (“[S]chools become even less likely to invoke Title IX in cases of
suspected or known sexual harassment where there is a strong criminal justice presence and heavy dependence on Zero
Tolerance discipline policies . . . [T]his is precisely the context in which many under-resourced, majority African
American schools function.”); Verna L. Williams, Title IX and Discriminatory School Discipline, 6 TENN. J. RACE,
GENDER & SOC. JUST. 67, 67 76, 79 80 (2017) (urging a greater focus on discrimination in school disciplinary practices
against black girls and the use of Title IX to combat such bias).
81
Jamilia J. Blake et al., Unmaking the Inequitable Discipline Experiences of Urban Black Girls:
Implications for Urban Educational Stakeholders, 43 URB. REV. 90, 93 (2011) (citing PATRICIA COLLINS, BLACK
FEMINIST THOUGHT: KNOWLEDGE, CONSCIOUSNESS, AND THE POLITICS OF EMPOWERMENT (2d ed. 2002); Carolyn M.
West, Mammy, Sapphire, and Jezebel: Historical Images of Black Women and Their Implications for Psychotherapy, 32
PSYCHOTHERAPY THEORY RES. & PRAC. 458 (1995)); see also Butler, supra note 78, at 134 35.
82

Blake et al., supra note 81, at 94.

83

Id. at 93 94; see Tonnesen, supra note 79.

84

HOSTILE HALLWAYS, supra note 1, at 24 25 (“Black girls are more likely [67%] than Hispanic [51%] or
white [56%] girls to be touched, grabbed, or pinched in a sexual way . . . “).
85

See id. at 34 (showing that students who were physically harassed were at least twice as likely to suffer
emotional harm as those who experienced nonphysical harassment).
86
See Tommy J. Curry, Kiiling Boogeymen: Phallicism and the Misandric Mischaracterizations of Black
Males in Theory, 95 RES PHILOSOPHICA 235 (2018) (arguing that historical views of black men and boys as deviant,
violent, and hypersexual obfuscates the reality that they are in fact a sexually vulnerable population); Tommy J. Curry,
Expendables for Whom: Terry Crews and the Erasure of Black Male Victims of Sexual Assault and Rape, 42 WOMEN’S
STUD. COMM. 287, 299 302 (2019) (“This historical stereotype is so strong that for many people in the United States, be
they Black or White, Black men are denied being able to be victims of other people’s sexually predatory acts”); see
generally Kristin Henning, Boys to Men: The Role of Policing in the Socialization of Black Boys in POLICING THE BLACK
MAN: ARREST, PROSECUTION, AND IMPRISONMENT 57, 59 61 (Angela J. Davis ed., 2017) (discussing the damaging
impact of “super-predator” myth—that young black boys are “radically impulsive, brutally remorseless youngsters . . .
who murder, assault, rape, rob, burglarize, deal deadly drugs, join gun-toting gangs and create serious communal
disorders”—on young black boys being tried and sentenced as adults and overall public stereotypes of black boys)
(quoting WILLIAM J. BENNETT ET AL., BODY COUNT: MORAL POVERTY . . . AND HOW TO WIN AMERICA’S WAR AGAINST
CRIME AND DRUGS 27 (1996)).
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Project for Girls, and Ms. Foundation for Women maps out the existence of a tragic “sexual abuse
to prison pipeline” whereby sexual harm is one of the main pathways for girls into the juvenile
justice system.87 In particular, girls of color who have been sexually and physically abused,
experienced exploitation, or fled unsafe home or school environments, become truant or engage in
risky behavior because of the abuse they experienced.88 As formalized juvenile justice and child
protective interventions are “ill-equipped to identify and treat the violence and trauma that lie at
the root of victimized girls’ arrests,” legal responses are most likely to re-trigger trauma or subject
girls to new incidents of victimization.89
SGBV is generally treated as a heteronormative issue in research and public debate, but
sexual orientation and gender identity render individuals, especially youth, particularly vulnerable
to victimization.90 A 2017 study by the Gay, Lesbian, & Straight Education Network (GLSEN) of
over 23,000 students nationwide age thirteen to twenty-one who identified as LGBTQIA+ found
that 57.3% had been sexually harassed at school.91 More than one-third had been physically
harassed specifically because of their sexual orientation, gender expression, or gender identity
during the past school year, and 16.4% reported being punched, kicked, injured, or otherwise
physically assaulted.92 The vast majority (82%) had been the target of name-calling or threats.93
87

SEXUAL ABUSE TO PRISON PIPELINE, supra note 79; see RITCHIE, supra note 78, at 77 (“Today Black
girls make up approximately 33 percent of girls referred to law enforcement or arrested on school grounds but only 16
percent of the female student population. Yet the discourse around the policing of youth and the ‘school-to-prison pipeline’
continues to focus nearly exclusively on boys and young men.”).
88

SEXUAL ABUSE TO PRISON PIPELINE, supra note 79, at 22 23 (“[W]hen girls with a history of sexual
abuse run away, they are more likely to be commercially sexually exploited or engage in other behavior that increases their
risk of involvement in the juvenile justice system.”); see also Charisa Smith, No Quick Fix: The Failure of Criminal Law
and the Promise of Civil Law Remedies for Domestic Child Sex Trafficking, 71 U. MIAMI L. REV. 1, 28 29 (2016)
[hereinafter Smith, No Quick Fix].
89

Smith, No Quick Fix, supra note 88, at 5; see infra Part II.

90

See Julie Goldscheid, Gender Neutrality, the ‘Violence Against Women’ Frame, and Transformative
Reform, 84 UMKC L. REV. 623 (2014) (arguing that the “violence against women” framework does not acknowledge the
victimization of men and the high rates of IPV among LGBT relationships, and advocating for an intersectional and
gender-neutral approach to SGBV); Jamie J. Hagen, Intersectionality and Sexual Violence, INSIDE HIGHER ED (Nov. 3,
2017), https://www.insidehighered.com/advice/2017/11/03/challenging-assumptions-about-sexual-violence-and-genderessay [https://perma.cc/S67P-GYG4] (arguing that discussions of SGBV require considering the role of heteronormativity,
sexual orientation, and gender identity and the experiences of LGBTQ individuals); Wendy Lu, For LGBTQ Youth,
#MeToo Is Not a Heteronormative Issue, REWIRE NEWS (Oct. 9, 2018, 3:46 PM), https://rewire.news/
article/2018/10/09/for-lgbtq-youth-metoo-is-not-a-heteronormative-issue/ [https://perma.cc/J7RY-SALT] (“[N]ot enough
attention is being paid to the disproportionate impact of sexual harassment, assault, and relationship abuse on LGBTQ
youth, who may not feel safe coming forward to say #MeToo because of social stigma and discrimination.”); see also
Sandra Dickson, Queers Don’t Do Sexual Violence, Do We? in QUEERING SEXUAL VIOLENCE: RADICAL VOICES FROM
WITHIN THE ANTI-VIOLENCE MOVEMENT 49, 49 54 (Jennifer Patterson ed., 2016); River Willow Fagan, Fluctuations in
Voice: A Genderqueer Response to Traumatic Violence in QUEERING SEXUAL VIOLENCE, supra, at 17, 17 22.
91

JOSEPH G. KOSCIW ET AL., GLSEN, THE 2017 NATIONAL SCHOOL CLIMATE SURVEY: THE EXPERIENCES
LESBIAN, GAY, BISEXUAL, TRANSGENDER, AND QUEER YOUTH IN OUR NATION’S SCHOOLS 26 (2018), https://www.
glsen.org/sites/default/files/2019-10/GLSEN-2017-National-School-Climate-Survey-NSCS-Full-Report.pdf
[https://
perma.cc/483J-LKBG].
OF

92

Id. at 24 25.

93

Id. at 18 21
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Nearly all students reported hearing homophobic language, remarks about gender expression, and
comments specifically about transgender people.94 This alarmingly common behavior had very
significant impacts on LGBTQI students, causing them to skip school, avoid bathrooms and
locker rooms, and decline to participate in extracurricular activities. 95 Despite the harms that this
SGBV and hostile environment causes for many LGBTQI students, much of this behavior
occurred in the presence of teachers and staff, and very often they did not intervene or challenge
the behavior, but rather they themselves used homophobic language.96 According to another
survey, 77% of transgender people were verbally harassed or physically attacked at school at least
once because of their identity,97 and 47% reported being sexually assaulted at some point in their
lives, both in and out of the workplace.98 Research has also highlighted the prevalence of
interpersonal violence among LGBTQI couples,99 the disproportionate treatment of such youth by
law enforcement and the juvenile justice system,100 and their need to resort to drastic means of
survival, particularly survival sex.101
Fear of reporting sexual assault is rampant, and when it is reported, little may happen:
94

Id. at 19.

95

Id. at 14 16

96

Id. at 19 20.

97

SANDY E. JAMES ET AL., THE REPORT OF THE 2015 U.S. TRANSGENDER SURVEY 132 (2015),
https://www.transequality.org/sites/default/files/docs/USTS-Full-Report-FINAL.PDF [https://perma.cc/97TN-FP4K].
98

Id. at 205.

99

See KANN ET AL., supra note 38, at 22 23 (finding higher rates of physical and sexual dating violence
among LGBQ students than for heterosexual students, particularly sexual dating violence among female students); MIKEL
L. WALTERS ET AL., CENTERS FOR DISEASE CONTROL AND PREVENTION, THE NATIONAL INTIMATE PARTNER AND
SEXUAL VIOLENCE SURVEY (NISVS): 2010 FINDINGS ON VICTIMIZATION BY SEXUAL ORIENTATION 18 22 (2015), https://
www.cdc.gov/violenceprevention/pdf/nisvs_sofindings.pdf [https://perma.cc/7ENA-28WP] (comparing the lifetime
prevalence of rape, physical violence, stalking, and sexual violence by an intimate partner among self-identified LGB
adults); Katie M. Edwards et al., Intimate Partner Violence Among Sexual Minority Populations: A Critical Review of the
Literature and Agenda for Future Research, 5 PSYCHOL. VIOLENCE 112, 113 14 (2015) (finding from a review of 96
studies that rates of IPV among LGB individuals are equal to or higher than heterosexual individuals).
100
See, e.g. AMY ADELE HASINOFF, SEXTING PANIC: RETHINKING CRIMINALIZATION, PRIVACY, AND
CONSENT 37, 39 (2015) (noting the risk that prosecutors will use child pornography laws to punish youth sexting,
particularly against queer youth, and the public belief that it is more appropriate for gay and lesbian youth to register as sex
offenders for sexting than heterosexual youth); Kimberlé W. Crenshaw, From Private Violence to Mass Incarceration:
Thinking Intersectionally About Women, Race, and Social Control, 59 UCLA L. REV. 1418, 1423 n.10 (2012) (describing
how gender-responsive interventions by the juvenile justice system reinforce stereotypes about femininity and lead to
hyperpolicing of lesbian, bisexual, and transgender girls); see generally MEREDITH DANK ET AL., URBAN INSTITUTE,
LOCKED IN: INTERACTIONS WITH THE CRIMINAL JUSTICE AND CHILD WELFARE SYSTEMS FOR LGBTQ YOUTH, YMSM,
AND YWSW WHO ENGAGE IN SURVIVAL SEX (2015), https://www.urban.org/sites/default/files/publication/71446/
2000424-Locked-In-Interactions-with-the-Criminal-Justice-and-Child-Welfare-Systems-for-LGBTQ-Youth-YMSM-andYWSW-Who-Engage-in-Survival-Sex.pdf [https://perma.cc/E25T-D2LB] (discussing the frequency with which LGBT
youth are subject to negative verbal, physical, and abusive contact by the police and denied help by the police); Naomi G.
Goldberg et al., Police and the Criminalization of LGBT People, in THE CAMBRIDGE HANDBOOK OF POLICING IN THE
UNITED STATES 374 (Tamara Rice Lave & Eric J. Miller eds., 2019) (describing discriminatory targeting of LGBT people
by law enforcement and harms suffered by LGBT people at the hands of law enforcement officers).
101
See generally DANK ET AL., supra note 100; Goldberg et al., supra note 100, at 377 78 (“Of LGBTQ
youth engaged in survival sex in New York City in 2012 13, 70% had been arrested at least once in their lifetime . . . “).
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over 400,000 rape kits go untested every year, preventing the collection of evidence that could
identify serial rapists.102 Rape and sexual assault are two of the most underreported crimes. 103 At
least 65% of rapes or sexual assaults go unreported to law enforcement. 104 A victim is less likely
to tell law enforcement when they know the offender. Indeed, about three-fourths of rapes of
sexual assaults by a current or former male partner are not reported, while 54% of rapes and 34%
of sexual assaults by a stranger go unreported.105 Common reasons survivors cite for not reporting
include a fear of reprisal and repercussions, including damage to their friends and extended
families or an impact on their employment and finances, as well as doubt that the police would or
could do anything, embarrassment, and fear of not being believed.106 Too often, minors consider
their experiences of sexual and gender-based abuse as normal and decline to complain to adults,
let alone to report specific incidents.107 Victims often decline to report because they believe the
incident is not serious enough to report and do not want to make it a big deal.108 When youth see
their peers who do speak out denied effective responses or suffer a backlash, they become further
conditioned by rape culture and toxic masculinity to downplay their experiences and accept
102

Corey Rayburn Yung, Sex Panic and Denial, 21 NEW CRIM. L. REV. 458, 460, 468 69 (2018).

103

LYNN LANGTON & MARCUS BERZOFSKY, U.S. DEP’T. OF JUSTICE, BUREAU OF JUSTICE STATISTICS,
VICTIMIZATIONS NOT REPORTED TO THE POLICE, 2006 2010 at 4 (2012) at Table 1, https://www.bjs.gov/content/pub/pdf/
vnrp0610.pdf [https://perma.cc/FAY7-XJHV]; see RACHEL E. MORGAN & BARBARA A. OUDEKERK, U.S. DEP’T. OF
JUSTICE, BUREAU OF JUSTICE STATISTICS, CRIMINAL VICTIMIZATION, 2018 at 8 (Sept. 2019) at Table 5, https://www.
bjs.gov/content/pub/pdf/cv18.pdf [https://perma.cc/7BHM-AGWX] (estimating that only 24.9% of rapes or sexual assaults
in 2018 were reported to police); PLANTY ET AL., supra note 2, at 7 (listing fear of retaliation, belief that police would not
help, belief that it was a personal matter, and belief that it was not important enough to report as the most common reasons
for not reporting sexual violence).
104

LANGTON & BERZOFSKY, supra note 103.

105

CALLIE MARIE RENNISON, U.S. DEP’T. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, RAPE AND SEXUAL
ASSAULT: REPORTING TO POLICE AND MEDICAL ATTENTION, 1992 2000 at 3 (2002), https://www.bjs.gov/content/pub/
pdf/rsarp00.pdf [https://perma.cc/8EKX-TMSE]; see also Richard Felson & Paul-Philippe Paré, The Reporting of
Domestic Violence and Sexual Assault by Nonstrangers to the Police 17 18 (Nat’l Crim. Just. Ref. Serv., Grant No. 2003IF-CX-1010, 2005), https://www.ncjrs.gov/pdffiles1/nij/grants/209039.pdf [https://perma.cc/L5YD-4UZS] (finding that
reporting to police is much less frequent when the offender and victim know each other, with victims notifying police onefifth as often if the offender is a family member rather than a stranger).
106
LANGTON & BERZOFSKY, supra note 103; RENNISON, supra note 105; see Felson & Paré, supra note
105, at 21; ALANA PROCHUK, WEST COAST LEAF, WE ARE HERE: WOMEN’S EXPERIENCES OF THE BARRIERS TO
REPORTING SEXUAL ASSAULT (2018), http://www.westcoastleaf.org/wp-content/uploads/2018/10/West-Coast-Leafdismantling-web-final.pdf [https://perma.cc/N7W2-5JDQ] (identifying the many barriers to reporting sexual assault to
police rooted in socio-cultural attitudes, concerns about the justice system, and personal repercussions).
107

See generally Nancy Jo Sales, #MeToo in School: Too Many Children Are Sexually Harassed by
Classmates, THE GUARDIAN (Feb. 11, 2018), https://www.theguardian.com/commentisfree/2018/feb/11/metoo-schoolchildren-teens-sexual-harassment [https://perma.cc/PW6D-4XMZ].
108
See BONNIE S. FISHER ET AL., U.S. DEP’T. OF JUSTICE, NATIONAL INSTITUTE OF JUSTICE & BUREAU OF
JUSTICE STATISTICS, THE SEXUAL VICTIMIZATION OF COLLEGE WOMEN 23 26 (2000), https://www.ncjrs.gov/pdffiles1/
nij/182369.pdf [https://perma.cc/UZ97-2ZBP]; Heather R. Hlavka, Normalizing Sexual Violence: Young Women Account
for Harassment and Abuse, 28 GENDER & SOC’Y 337, 344 46 (2014) (finding that predominant norms of male sexual
aggression and female subordination create a culture of acceptance and trivialization of sexual assault); see also Felson &
Paré, supra note 105, at 21 (finding that victims assaulted by people they know were more likely to say the incident was
too minor to report).
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victimization as a fact of life.109 This is the definition of rape culture.110 As a result, overall
estimates of SGBV among youth are undoubtedly low as much sexual victimization goes
unreported, particularly among males,111 college students,112 persons of color,113 children with
disabilities,114 LGBTQI students,115 and girls in foster care.116
109

See Hlavka, supra note 108; Swenson, supra note 9.

110

See Glossary: Rape Culture, supra note 6 (“Rape culture . . . make[s] sexual violence and coercion seem
so normal that people believe that rape is inevitable . . . ‘just the way things are.’”).
111

See Karen G. Weiss, Male Sexual Victimization: Examining Men’s Experiences of Rape and Sexual
Assault,
12
MEN
&
MASCULINITIES
275,
283 85
(2010),
https://journals.sagepub.com/doi/pdf/10.1177/1097184X08322632 [https://perma.cc/H8AZ-GB54] (finding that men are
half as likely (14.9%) to report incidents of rape and sexual assault than women (29.6%) because of the belief that only
women are supposed to be victims of rape and sexual assault and the feeling of shame for failing to fulfill societal
expectations of masculinity); PATRICIA TJADEN & NANCY THOENNES, U.S. DEP’T. OF JUSTICE & NATIONAL INSTITUTE OF
JUSTICE, EXTENT, NATURE, AND CONSEQUENCES OF RAPE VICTIMIZATION: FINDINGS FROM THE NATIONAL VIOLENCE
AGAINST WOMEN SURVEY (2006), https://www.ncjrs.gov/pdffiles1/nij/210346.pdf [https://perma.cc/7243-C9M5] (“Only
19.1 percent of the women and 12.9 percent of the men who were raped since their 18th birthday said their rape was
reported to the police.”); Felson & Paré, supra note 105, at 17 (finding that men were especially unlikely to report sexual
assault by a female partner). For discussion by male survivors about the decision to report their victimization, see Sexual
Assault of Men and Boys, RAINN (RAPE, ABUSE & INCEST NATIONAL NETWORK), https://www.rainn.org/articles/sexualassault-men-and-boys [https://perma.cc/W4P3-BNSP] (linking to several firsthand accounts).
112

See FISHER ET AL., supra note 108, at 23 26 (finding that more than 90% of college women did not
report their rape or sexual assault); Kristin Jones, Barriers Curb Reporting on Campus Sexual Assault, in CTR. FOR PUB.
INTEGRITY, SEXUAL ASSAULT ON CAMPUS: A FRUSTRATING SEARCH FOR JUSTICE 31 45 (Feb. 24, 2010), https://
cloudfront-files-1.publicintegrity.org/documents/pdfs/Sexual%20Assault%20on%20Campus.pdf [https://perma.cc/8ZC9ZAV3]; SOFI SINOZICH & LYNN LANGTON, U.S. DEP’T. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, RAPE AND SEXUAL
ASSAULT VICTIMIZATION AMONG COLLEGE-AGE FEMALES, 1995-2013 at 9 (Dec. 2014), https://www.bjs.gov/
content/pub/pdf/rsavcaf9513.pdf [https://perma.cc/U4VX-TEFB] (finding that college females were less likely to report
(20%) rape or sexual assault to police than females between eighteen and twenty-four who were not students (32%)).
113
See Brooke Axtell, Black Women, Sexual Assault and the Art of Resistance, FORBES (Apr. 25, 2012 at
2:15 A.M.), https://www.forbes.com/sites/shenegotiates/2012/04/25/black-women-sexual-assault-and-the-art-of-resistance/
#773be4d07469 [https://perma.cc/J86X-CW66] (“[F]or every white woman that reports her rape, at least 5 white women
do not report theirs; and yet, for every African-American woman that reports her rape, at least 15 African-American
women do not report theirs.”); Charise Charleswell, Sexual Abuse and the Code of Silence in the Black Community, ROLE
REBOOT (Sept. 8, 2014), http://www.rolereboot.org/culture-and-politics/details/2014-09-sexual-abuse-code-silence-blackcommunity/ [https://perma.cc/3PJC-HW9F] (“Due to a history of racism, and the desire to protect black men from white
supremacy and imprisonment, black women have been conditioned to be their brother’s keepers—and have allowed
themselves to be perpetual victims by doing so.”); NATIONAL ORGANIZATION FOR WOMEN (NOW), BLACK WOMEN AND
SEXUAL VIOLENCE, https://now.org/wp-content/uploads/2018/02/Black-Women-and-Sexual-Violence-6.pdf (last visited
Mar. 28, 2020) [https://perma.cc/GT6K-XKCF] (explaining that African-American women are less likely to report sexual
violence because of their history of “abuse, mistrust, and neglect” by law enforcement and the pressures of racial
solidarity); WOMEN OF COLOR NETWORK, Facts & Stats: Domestic Violence in Communities of Color (June 2006),
http://www.doj.state.or.us/wp-content/uploads/2017/08/women_of_color_network_facts_domestic_violence_2006.pdf
[https://perma.cc/3Z7P-94MG] (describing the cultural norms, religious beliefs, and other barriers to reporting domestic
violence facing African American, Asian and Pacific Islander, Hispanic/Latino, and Native American/Alaskan Indian
women).
114
See Jesse Krohn, Sexual Harassment, Sexual Assault, and Students with Special Needs: Crafting an
Effective Response for Schools, 17 U. PA. J. L. & SOC. CHANGE 29, 32 (2014) (detailing estimates that reports are made for
only 1 in 30 disabled survivors of sexual abuse); West Virginia Sexual Assault Free Environment, Sexual Victimization of
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Although a discussion of the challenges posed by Title IX is beyond the scope of this
Article, minors who experience sex-based discrimination or abuse in elementary, middle, and high
school remain woefully overlooked and underserved by existing Title IX mechanisms relative to
college students, and minors have scarce knowledge about school sexual harassment policies and
protections.117 Some scholars contend that elementary, middle, and secondary schools are
Persons with Disabilities: Prevalence and Risk Factors 4 (2010), https://www.fris.org/Resources/Toolkit-Disabilities.html
(scroll to Section B1 and click “Word . doc” link) [https://perma.cc/XGU2-94SG] (citing studies that find underreporting
among persons with disabilities could be anywhere from 50% to 97%).
115
See DANK ET AL., supra note 100, at 9 (noting that LGBT youth are “more than twice as likely to
experience negative sexual contact [by the police] and to report not feeling as comfortable seeking a police officer for
help); Goldberg et al., supra note 100, at 380 81 (noting that only 54% of those victimized for sexual orientation or gender
identity reported their experiences to the police, and those that do report find that their complaints are not taken seriously,
they themselves are charged with a crime, and they are subject to police violence, harassment, threats, and bullying);
HUMAN RIGHTS WATCH, “LIKE WALKING THROUGH A HAILSTORM”: DISCRIMINATION AGAINST LGBT YOUTH IN US
SCHOOLS (Dec. 7, 2016), https://www.hrw.org/report/2016/12/07/walking-through-hailstorm/discrimination-against-lgbtyouth-us-schools [https://perma.cc/DHG6-9CWN] (detailing how LGBTQI youth in schools face both higher levels of
harassment and lower levels of support when they report it, as well as fear of “strong disapprobation, violence, or being
kicked out of their house if their transgender status was disclosed to their parents”); KOSCIW ET AL., supra note 91, at 27
33 (finding that the majority of students did not report incidents of harassment and assault to school staff or family,
primarily because they believed the staff would not do anything about it or that school staff would not handle the situation
effectively); Lu, supra note 90 (detailing the barriers to reporting SGBV faced by LGBTQ youth); but see Marla E.
Eisenberg et al., Sexual Assault, Sexual Orientation, and Reporting Among College Students, J. INTERPERSONAL
VIOLENCE 1, 12 14 (2017), https://journals.sagepub.com/doi/10.1177/0886260517726414 [https://perma.cc/9T28-ERCG]
(finding no significant difference between rates of heterosexual and non-heterosexual college students reporting sexual
assault, consistent with prior research on reporting by sexual minorities).
116
See SEXUAL ABUSE TO PRISON PIPELINE, supra note 79, at 28 (discussing the underreporting of sexual
abuse of girls in foster care).
117

See HOSTILE HALLWAYS, supra note 1, at 16 (finding that only 36% of students said that their schools
distributed literature about sexual harassment); Lauren Lichty et al., Sexual Harassment Policies in K-12 Schools:
Examining Accessibility to Students and Content, 78 J. SCH. HEALTH 607, 612 13 (2008) (finding that less than 15% of
schools surveys made their sexual harassment policies online and were particularly inaccessible at the elementary school
level, potentially affecting student rates of reporting sexual harassment); Emily Suski, The School Civil Rights Vacuum, 66
UCLA L. REV. 720, 736 40 (2019) (arguing that schools’ very limited liability for peer sexual harassment under Title IX
leaves students with virtually no legal recourse against schools, which have a duty to protect children while they are in
their care); Lauren Camera, #MeToo Goes to School: A Push Is On for More Openness and Accountability When It Comes
to Sexual Misconduct and Harassment at the K-12 Level, US NEWS & WORLD REPORT (Jan. 8, 2018), https://www.
usnews.com/news/education-news/articles/2018-01-08/the-metoo-movement-goes-to-school
[https://perma.cc/4XRZ4VL3] (citing expert opinions that K-12 schools are not as equipped to handle complaints of sexual harassment as colleges
and universities); Mark Keierleber, The Younger Victims of Sexual Violence in School, THE ATLANTIC (Aug. 10, 2017),
https://www.theatlantic.com/education/archive/2017/08/the-younger-victims-of-sexual-violence-in-school/536418/
[https://perma.cc/N3P8-9BAZ] (noting that SGBV among K-12 students has largely been overlooked and handled poorly
under Title IX, despite the recent increase of Title IX complaints against K-12 schools and greater scrutiny and guidance
by the Office of Civil Rights under the Obama Administration); see, e.g., OFFICE FOR CIVIL RIGHTS, U.S. DEP’T OF EDUC.,
CHICAGO
PUBLIC
SCHOOLS
DISTRICT
299
(Sept.
2019),
https://www2.ed.gov/about/offices/
list/ocr/docs/investigations/more/05151178-a.pdf [https://perma.cc/FX6F-Q9FM] (uncovering 2,800 student-on-student
sexual harassment complaints and 280 adult-on-student complaints at more than 400 schools in Chicago); see also Amy B.
Cyphert, Objectively Offensive: The Problem of Applying Title IX to Very Young Students, 51 FAM. L. Q. 325 (2017)
(arguing that the limited liability of schools under Title IX and confusion about compliance obligations lead schools to
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themselves “training grounds for harassment” because court case analyses reveal pervasive
neglect of harms on the part of school authorities as well as courts’ overwhelming deference to
schools’ decisions—with recent changes to Title IX regulations promising to exacerbate the
crisis.118 This status quo leaves many children confused about their rights and reluctant to report
school SGBV. The situation in schools is so grave that in May 2019, Legal Services of New York
City filed a lawsuit on behalf of four girls of color with learning disabilities, accusing the city’s
Department of Education of failing to adequately protect students, investigate reported incidents,
and provide support following incidents of SGBV.119 The allegations include the rape of a
fourteen-year-old girl with autism in a school stairwell, and an Assistant Dean telling a thirteenyear-old “Oh, he just likes you” after her classmate reached under her skirt to touch her. 120 The
lack of action by colleges and universities in investigating and addressing campus sexual assault,
which perhaps receives more attention than incidents among K-12 students, also presents many
challenges for victims of SGBV.121
overcorrect with zero-tolerance and other disciplinary policies for sexual harassment that are especially inappropriate for
young children); Catherine MacKinnon, In Their Hands: Restoring Institutional Liability for Sexual Harassment in
Education, 125 YALE L.J. 2038 (2016) (arguing that the deliberate indifference test for Title IX claims violates principles
of sex equality and creates perverse incentives for schools to avoid learning of sexual abuse instead of providing redress);
Tonnesen, supra note 79, at 11 15 (noting that “[K-12] schools have failed dramatically” in their Title IX responsibilities
to inform students of sexual harassment policies and investigate sexual harassment claims, particularly in minority
communities); see generally 20 U.S.C. § 1681(a) (2018) (“No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or
activity receiving Federal financial assistance . . . “).
118

Ann C. McGinley, Schools as Training Grounds for Harassment, 2019 U. CHI. LEGAL F. 171, 191 221
(2019) (arguing that then-proposed OCR amendments are closer to courts’ strict interpretations of Title IX protections
rather than OCR’s traditional standards, which were more likely to find a school to be noncompliant in responding to
student sexual harassment complaints); see generally Nondiscrimination on the Basis of Sex in Education Programs or
Activities Receiving Federal Financial Assistance, 85 Fed. Reg. 30026 (May 19, 2020) (codified at 34 C.F.R. pt. 106)
(effective Aug. 14, 2020).
119

Complaint at 2 4, Doe v. Carranza, No. 1:19-cv-02154 (E.D.N.Y. Apr. 29, 2019).

120

Id. at 17, 19, 35, 37.

121
See CTR. FOR PUB. INTEGRITY, supra note 112 (revealing the institutional barriers facing victims,
underreporting by universities, and lack of accountability by the Office of Civil Rights); see, e.g., Michelle J. Anderson,
Campus Sexual Assault Adjudication and Resistance to Reform, 125 YALE L.J. 1940, 1969 81 (2016) (discussing the
prevalence of sexual assault on college campuses and OCR’s application of Title IX to campus sexual assault); Nancy Chi
Cantalupo, Burying Our Heads in the Sand: Lack of Knowledge, Knowledge Avoidance, and the Persistent Problem of
Campus Peer Sexual Violence, 43 LOY. U. CHI. L.J. 205 (2011) (explaining how the judicial requirement of actual notice,
lack of DOE enforcement, and problems with the Clery Act have produced “information problems” that encourage schools
to inadequately investigate and educate about sexual assault); Donna Coker, Crime Logic, Campus Sexual Assault, and
Restorative Justice, 49 TEX. TECH L. REV. 147, 162 87 (2016) (urging an intersectional view of campus sexual assault
victims and highlighting social science research findings); Tamara Rice Lave, Ready, Fire, Aim: How Universities Are
Failing the Constitution in Sexual Assault Cases, 48 ARIZ. ST. L.J. 637 (2016) (arguing that universities violate the
procedural due process rights of students accused of sexual assault by providing inadequate protections in disciplinary
proceedings); Zoe Ridolfi-Starr, Transformation Requires Transparency: Critical Policy Reforms To Advance Campus
Sexual Violence Response, 125 YALE L.J. 2156, 2160 69 (2016) (describing how the lack of transparency in university
Title IX investigations prevents detection of inappropriate investigations, adjudications, and sanctioning); Diane L.
Rosenfeld, Commentary, Uncomfortable Conversations: Confronting the Reality of Target Rape on Campus, 128 HARV.
L. REV. FORUM 359 (2015) (offering the concept of “target rape” to describe the culture of normalized campus sexual
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Unfortunately, both domestic and international efforts against SGBV have failed to
recognize the impact of both sexual violence and more nuanced, gendered harms. For example,
the International Criminal Court (ICC) has prosecuted crimes of sexual violence in situations of
conflict and human rights crisis but have yet to convict “gendered crimes” or crimes of genderbased persecution where someone is victimized for defying narrowly defined gender roles.122
While different from sexual assault and violence, gendered harms and violations of human dignity
also evince the systematic persecution of persons based on gender identity, gender expression, and
sexuality.123 Although the International Law Commission deleted a controversial, outdated
definition of gender from the most recent draft of the crimes against humanity (CAH) treaty in
May 2019, that change has not yet become international law.124 Recognizing gendered harms is
consistent with the stance that all individuals have the right to be free from discrimination and
violence on the basis of gender, including gender expressions based on sexual orientation and
gender identity. U.S. Title IX policies and response systems are typically also at a loss when faced
with gender-based incidents (rather than overt sexual assault or harassment) in schools, although
the lines are admittedly tricky for both survivors and school officials to draw, and these
difficulties persist throughout all levels of education, including universities. 125
Many adult perpetrators evade accountability for causing sexual and gender-based harms
while wielding power in the highest levels of politics, law, the arts, industry, athletics, academia,
and the clergy, or, conversely, while going unnoticed in everyday life and within intimate family
circles.126 Meanwhile, students are routinely subjected to environments at school and online that
assault and urging a focus on education and prevention of “target rape”); see generally Brice & Palmer, supra note 6.
122

Davis, supra note 12, at 515.

123

See, e.g., Davis, supra note 12 (urging a gender-based view of ISIS’s crimes against humanity that aims
to punish crimes systematically directed towards women and LGBTIQ persons).
124
Lisa Davis, New Draft of ‘Crimes Against Humanity’ Treaty Affirms Protection for Women and
LGBTIQ Persons, COMMON DREAMS (June 24, 2019), https://www.commondreams.org/views/2019/06/24/new-draftcrimes-against-humanity-treaty-affirms-protection-women-and-lgbtiq [https://perma.cc/7TEL-TYEG]; Danielle Hites,
New Crimes Against Humanity Treaty Must Not Perpetuate Outdated Definition of Gender, OPINIOJURIS (Jan. 24, 2019),
http://opiniojuris.org/2019/01/24/new-crimes-against-humanity-treaty-must-not-perpetuate-outdated-definition-of-gender/
[https://perma.cc/6835-DVL7]; MADRE, The International Crimes Against Humanity Treaty: A Call to Action for
Advocates, https://www.madre.org/cah [https://perma.cc/WM95-AL4X] (last visited Aug. 3, 2020).
125
See Office for Civil Rights, U.S. Dep’t of Education, Sexual Harassment Guidance: Harassment of
Students
by
School
Employees,
Other
Students,
or
Third
Parties
(Mar.
13,
1997),
https://www2.ed.gov/about/offices/list/ocr/docs/sexhar00.html [https://perma.cc/3JK8-EAL9] (requiring “gender-based
harassment, which may include acts of verbal, nonverbal, or physical aggression, intimidation, or hostility based on sex,
but not involving conduct of a sexual nature” to be “sufficiently severe, persistent, or pervasive, and directed at individuals
because of their sex,” but not sexual orientation, to constitute a Title IX violation); see also Phillip Buckley, Planning
Ahead and Taking A Stand: Balancing Student Speech Rights and the Promotion of A Safe, Welcoming School, 352 EDUC.
L. REP. 1, 2 (2018) (“While drawing lines is not easy, educators and scholars have sought to distinguish between relatively
harmless teasing and relatively harmful discriminatory, derogatory and denigrating speech”); MacKinnon, supra note 117.
126
See McLeod, supra note 11, at 1556; see, e.g., Will Hobson, Six Years Later, Penn State Remains Torn
over
the
Sandusky
scandal,
WASHINGTON
POST
(Dec.
28,
2017),
https://www.washingtonpost.com/graphics/2017/sports/penn-state-six-years-after-sanduskyscandal/?utm_term=.4ed0524c4955 [https://perma.cc/G86W-4R78]; Julie Mack, 160 Plus File Lawsuits to Claim Part of
$75M
MSU
Settlement
for
Nassar
Victims,
MICHIGAN
LIVE
(Sept.
10,
2018),
https://
www.mlive.com/news/index.ssf/2018/09/160_plus_file_lawsuits_to_clai.html
[https://perma.cc/C9DT-Q7HP];
Phil
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make it possible for gendered harms and SGBV to persist—with particular impact upon youth of
color, LGBTQI youth, and children with special needs—with little hope that reporting incidents to
school staff or law enforcement will result in meaningful intervention. The #MeToo movement
has placed a spotlight on the harms associated with rape culture and toxic masculinity and
empowered victims to share their truths, but at the same time it has failed to give due attention to
the experiences and voices of its youngest survivors. Unfortunately, the legal system also
continually fails to address the experiences of young victims appropriately and lacks the tools to
successfully educate and empower them.
C. Youth: A Universal and Critical Concern

Without a frank approach to SGBV among minors in the #MeToo era, profound
transformation on the interpersonal, social, cultural, and institutional levels will remain elusive. It
is often easy to forget that every adult on the planet was once a youth and that gender injustice,
sexual injustice, and victimization begin at an early age. Childhood and adolescence are universal
and formative, albeit not uniform, experiences that determine the behavior and identity of adults.
Regardless of an individual’s social positioning, the law itself also plays a formative
developmental role during youth by setting limits (or a lack of them) upon behavior, affording
protections and privileges, and providing education, though education is not a federal
constitutional right.127 Recent scholarship in children’s rights has theorized about the law’s own
developmental expectations of youth, whether societal expectations about equipping youth for
healthy adulthood are at all clear, whether resources and education consistently build capacity for
independence and law-abiding life, and who bears responsibility for helping minors grow up. 128
McCausland, Catholic Sex Abuse Scandal Leaves Pennsylvania Church Grappling With a Sense of Betrayal, NBC NEWS
(Aug.19,
2018),
https://www.nbcnews.com/news/us-news/catholic-sex-abuse-scandal-leaves-pennsylvania-churchgrappling-sense-betrayal-n902016 [https://perma.cc/Y52Y-Y5FR]; Bonnie Nadzam, Experts in the Field, TIN HOUSE (Feb.
6, 2017), https://tinhouse.com/experts-in-the-field/ [https://perma.cc/EC8A-QXQ7].
127
See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973) (holding that education is not a
fundamental constitutional right); see, e.g., Emily Buss, The Gap in Law Between Developmental Expectations and
Educational Obligations, 79 U. CHI. L. REV. 59, 68 71 (2012) (discussing how affirmative educational obligations are
derived primarily from state constitutions, but are so broad that they are only somewhat successfully used to improve the
equality and adequacy of school funding); Michael N. Tennison & Amanda C. Pustilnik, “And If Your Friends Jumped Off
a Bridge, Would You Do It Too?”: How Developmental Neuroscience Can Inform Legal Regimes Governing Adolescents,
12 IND. HEALTH L. REV. 533, 543 56 (2015) (defining the range of legal approaches taken by states to limit and regulate
behavior by adolescents).
128

See, e.g., GIRLS FOR GENDER EQUITY, THE SCHOOLS GIRLS DESERVE 19 20 (2017),
https://www.ggenyc.org/wp-content/uploads/2017/11/GGE_school_girls_deserveDRAFT6FINALWEB.pdf
[https://perma.cc/MLV3-HW8F] (finding that New York City Public Schools failed to provide mental health counseling,
extracurricular activities, sports, and other resources that are essential to improving participation, attendance, graduation
rates, and overall academic performance, as well as supports for handling situations involving the child welfare system,
homelessness, child sexual abuse, and commercial exploitation); CARA MCCLELLAN, NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND & THURGOOD MARSHALL INSTITUTE, OUR GIRLS, OUR FUTURE: INVESTING IN OPPORTUNITY &
REDUCING RELIANCE ON THE CRIMINAL JUSTICE SYSTEM IN BALTIMORE (2018) (describing the racially isolated Baltimore
City Public School System’s failure to provide basic needs and resources, such as access to bathrooms, heating systems,
and rigorous course offerings, and BCPSS’s overreliance on policing in schools and confinement, misconduct and use of
excessive force by school police officers, and punitive responses to trauma-related behavior) https://www.naacpldf.org/
wp-content/uploads/Baltimore_Girls_Report_FINAL_6_26_18.pdf [https://perma.cc/A785-KT99]. For competing
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Regardless of the challenges and opportunities that individual minors face, tolerance for
SGBV sends a bold message early in life that SGBV, the stigmatization of sexual minorities, and
broader rape culture are socially acceptable. Attitudes like “that’s locker room talk” or “boys will
be boys” trivialize male sexual aggression.129 Victim-blaming of young girls who dress
provocatively and supposedly exhibit irresistible sexual availability promotes harmful stereotypes
of male aggression and female submission while stifling healthy identity development. 130
Although her work remains under-recognized, Tarana Burke, the founder of “Me Too” as a phrase
and activist rallying call, has always articulated a female youth-centric vision, emphasizing that
the experiences and leadership of adolescent girls are critical to assuring broader justice. 131
Burke’s New York based organization Girls for Gender Equity (GGE) is “an intergenerational
grassroots organization committed to the physical, psychological, social, and economic
development of girls and women.”132 GGE has committed to invigorating recent Me Too activism
and continues “encourag[ing] communities to remove barriers and create opportunities for girls
and women to live self-determined lives.”133 As the #MeToo era evolves, widespread
frameworks for reforming the field of children and the law, see, e.g., Cheryl Bratt, Top-Down or From the Ground?: A
Practical Perspective on Reforming the Field of Children and the Law, 127 YALE L.J. F. 918 (2018) (criticizing
fundamental constitutional change as impractical and arguing that reform must come from a youth-led, grassroots
movement, citing #MeToo, #NeverAgain, and marriage equality as examples of movements that responded to deficiencies
in the law); Anne C. Dailey & Laura A. Rosenbury, The New Law of the Child, 127 YALE L.J. 144 (2018) (advocating a
new approach that shifts from a parent-centered and developmental interests focus to promoting children’s broader
interests, such as exposure to diverse values and experiences, identity, expression, relationships, and agency and equality
rights); Martin Guggenheim, The (Not So) New Law of the Child, 127 YALE L.J. F. 942, 943 (2018) (arguing that “the most
important way to protect children’s individual interests is to maximize the authority of parents to make individualized
decisions for and about them”).
129

See McGinley, supra note 6.

130

See Christina Forke Young, The Consequences of Victim Blaming: Sexual Assault and Higher
Education, CHILDREN’S HOSPITAL OF PHILADELPHIA: RESEARCH INSTITUTE (May 18, 2016), https://injury.research.chop.
edu/blog/posts/consequences-victim-blaming-sexual-assault-and-higher-education#.XrsCkmhKhaQ
[https://perma.cc/
5ZHS-E2TS] (“[V]ictim blaming will discourage reports of sexual violence . . . encourage[e] social acceptance of victim
blaming and thereby allo[w] the perpetrator to avoid accountability for his/her behavior . . . legitimizes scare tactics used
by perpetrators to keep victims from reporting,” and tips the scales more favorably toward the perpetrator during the legal
process); Michael O. Schroeder, The Psychological Impact of Victim-Blaming and How to Stop It, U.S. NEWS (Apr. 19,
2016, 11:20 AM), https://health.usnews.com/wellness/articles/2016-04-19/the-psychological-impact-of-victim-blamingand-how-to-stop-it [https://perma.cc/4P6W-DHUT] (describing how victim-blaming reduces the ability of a victim to talk
about their experience, seek psychological treatment, and process emotions, and causes heightened levels of distress,
depression, PSTD, and shame, impacting their ability to recover from the event); see also Kayleigh Roberts, The
Psychology of Victim-Blaming, THE ATLANTIC (Oct. 5, 2016), https://www.theatlantic.com/science/archive/2016/10/thepsychology-of-victim-blaming/502661/ [https://perma.cc/S7BB-NJSG] (explaining how victim-blaming arises from the
unraveling on one’s worldview and a preference for moral principles that bind groups rather than individualizing values);
Maxwell, supra note 6 (“Rape culture is women who come forward are questioned about what they were wearing . . . are
asked, ‘Were you drinking?’”); Rahamim, supra note 6.
131

See About, GIRLS FOR GENDER EQUITY, https://www.ggenyc.org/about/ [https://perma.cc/8L66-FTPW]
(last visited May 12, 2020); Joanne N. Smith & Tarana Burke, The ‘Me Too.’ Movement Lives at Girls for Gender Equity:
A Joint Letter, GIRLS FOR GENDER EQUITY (June 7, 2018), https://www.ggenyc.org/2018/06/the-me-too-movement-livesat-girls-for-gender-equity-a-joint-letter/ [https://perma.cc/S6JW-FXHG].
132

About, GIRLS FOR GENDER EQUITY, supra note 131.

133

Id.
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empowerment will indeed depend upon keen analysis and strong recalibration of our ineffective
legal approaches.
While the experience of SGBV between minors is alarming, underreported, and complex,
no justification exists for omitting this phenomenon from #MeToo era discourse, policy-making,
or study. Inappropriate treatment of SGBV between youth throughout the legal landscape raises
further concern that survivors will be silenced or revictimized as underlying reasons for harm and
broader rape culture go unaddressed.
II. THE PROBLEMATIC STATUS QUO

The current legal landscape of responses to SGBV among youth relies on an ill-suited
criminal law paradigm that facilitates both overcriminalization and under-protection. Existing
responses include state and federal statutes as well as jurisprudence, law enforcement practices,
and the policies and regulations of public agencies and schools. As a largely ineffective body of
legal interventions, the status quo approach to SGBV among youth has three core features: (1)
adult-focused responses that apply a blunt, generalized legal tool and oversimplify a complex,
nuanced incident unique to youth identity, development and culture; (2) infantilizing responses
that fail to recognize and support emerging youth sexuality in favor of paternalism, surveillance,
or repression; and (3) non-existent or inadequate responses to critical instances of harm that are
unique to minors. Instances of sexting among youth provide an apropos case study to illustrate
how any of the three aforementioned approaches might be applied to a typical habit for arbitrary
reasons.
A. Adult Focused Approaches

Adult focused legal interventions to SGBV among minors overwhelmingly view an
incident between minors through a criminal law lens and apply a blunt legal tool designed for
adults. #MeToo movement founder Tarana Burke, along with many scholars and advocates,
contend that the criminal approach to SGBV among adults is likewise fraught.134 Interventions for
134
Tarana Burke, #MeToo Founder Tarana Burke on the Rigorous Work That Still Lies Ahead, VARIETY
(Sept. 25, 2018, 6:00 AM), https://variety.com/2018/biz/features/tarana-burke-metoo-one-year-later-1202954797/ [https://
perma.cc/8S7S-XJ7S] (“If we could pull back from focusing on the accused and zero in on the ones speaking out, we
would see common denominators that bridge the divide between celebrity and everyday citizens: the diminishing of
dignity and the destruction of humanity. Everyday people—queer, trans, disabled, men and women—are living in the
aftermath of a trauma that tried, at the very worst, to take away their humanity. This movement at its core is about the
restoration of that humanity.”); see, e.g., DONNA COKER ET AL., ACLU, RESPONSES FROM THE FIELD: SEXUAL ASSAULT,
DOMESTIC VIOLENCE, AND POLICING (2015), https://academicworks.cuny.edu/cgi/viewcontent.cgi?article=1075&context=
cl_pubs [https://perma.cc/J8W4-YMD6] (finding from a study of over 900 survivors of sexual assault and domestic
violence that they experienced significant levels of police hostility and bias, and suffered negative collateral and punitive
consequences in immigration, child welfare, and even arrest); LEIGH S. GOODMARK, DECRIMINALIZING DOMESTIC
VIOLENCE: A BALANCED POLICY APPROACH TO INTIMATE PARTNER VIOLENCE 12 33 (2018) (tracing the growing
carceral response to domestic violence in the U.S. since the 1970s, which has led to higher arrest rates among abused
women, intervention of the child welfare system, the disempowerment of abuse victims, and a disproportionately negative
impact on women of color); Leigh S. Goodmark, Restorative Justice as Feminist Practice, 1 INT’L J. RESTORATIVE JUST.
372 (2018) (explaining that restorative justice, while not without its flaws, is consistent with feminist goals of amplifying
women’s voices, fostering empowerment, and engaging women in community); Guy Hamilton-Smith, The Agony & the
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minors utilize penal statutes (rather than youth and family codes or social services laws), adult
criminal law theories, and conceptual definitions corresponding to adult psychology and sociocultural norms. For example, these interventions assume that barring obvious red flags about
mental instability or diminished capacity, an accused perpetrator has the capacity to understand
the criminal act, derive intent to commit the act, and contemplate potential consequences of harm
to a victim or institution. Such responses also fail to initially inquire about underlying reasons for
an incident between youth and instead rely on criminal statutes rooted in theories of adult
culpability, criminality, punishment, and deterrence. However, knee-jerk criminalization of youth
behavior declines to contextualize, comprehend, and clearly define incidents between
developmentally immature parties who may lack information about the event, behavior, options,
and even their own personal intent and risk.
Jurisdictions employ a range of adult-focused statutes to regulate sexual behaviors
exhibited by minors, including consensual, nonconsensual, coercive, and deceptive incidents
featuring harms of varying degrees and no apparent or perceived harm on the part of victim(s). A
given jurisdiction may utilize laws covering child pornography and child sexual exploitation to
address sexting or revenge porn,135 rape and sexual assault laws to address both consensual and
Ecstasy of #MeToo: The Hidden Costs of Reliance on Carceral Politics, 49 SW. L. REV. 93 (2020) (warning that reliance
on carceral responses to sexual offenses will disproportionately affect the poor, sexual minorities, people of color, and
other marginalized groups, without addressing the underlying sexual harms on survivors, and may in fact disincentivize
survivors from seeking recourse, all of which submerge and even perpetuate the occurrence of sexual violence in society);
Margo Kaplan, Rape Beyond Crime, 66 DUKE L.J. 1045, 1054 77 (2017) (describing how the gender-based norms and
problems of mens rea embedded in criminal rape statutes lead to underdeterrence, underreporting, and underprosecution of
rape); Margo Kaplan, Restorative Justice and Campus Sexual Misconduct, 89 TEMPLE L. REV. 701 (2017) (endorsing
restorative justice procedures for college sexual assault proceedings as an alternative to traditional adversarial disciplinary
and criminal justice processes); McLeod, supra note 11 (arguing that the existing regulatory framework both “overcriminalizes and over-punishes” and instead advocating a social institutional reform framework that takes into account the
needs of sexual assault survivors); Nora Stewart, The Light We Shine into the Grey: A Restorative #MeToo Solution and an
Acknowledgment of Those #MeToo Leaves in the Dark, 87 FORDHAM L. REV. 1693, 1695 96 (2019) (recommending a
restorative justice approach, using victim-centering practices and cultural considerations, for “grey-area misconduct” that
falls short of rape and sexual assault, which are “unambiguously categorized as criminal”); Lesley Wexler et. al., #MeToo,
Time’s Up, and Theories of Justice, 2019 U. ILL. L. REV. 45 (2019) (advocating for diversified and holistic approaches that
may include restorative justice and transitional justice, as well as responses that focus on survivors’ needs, diversity, and
intersectionality).
135
See HASINOFF, supra note 100, at 5 9, 25 48 (suggesting that “[a]pplying child pornography laws to
teens who consensually use social media in their romantic and sexual relationships is a gross injustice” and detailing how
minors’ defense attorneys have to sidestep issues of freedom of sexual expression to defend against charges of child
pornography); Don Corbett, Let’s Talk About Sext: The Challenge of Finding the Right Legal Response to the Teenage
Practice of Sexting, 13 J. INTERNET L. 3, 4 6 (2009) (“[P]urveyors who produce and disseminate child pornography and
sexting teens bear little resemblance to one another”); Mary Graw Leary, Sexting or Self-Produced Child Pornography?
The Dialog Continues Structured Prosecutorial Discretion Within a Multidisciplinary Response, 17 VA. J. SOC. POL’Y &
L. 486, 509 (2010) (self-produced child pornography “was already illegal as it falls within child pornography production,
distribution, and possession laws”); Whitney Strachan, Note, A New Statutory Regime Designed to Address the Harms of
Minors Sexting While Giving a More Appropriate Punishment: A Marrying of New Revenge Porn Statutes with
Traditional Child Pornography Laws, 24 S. CAL. REV. L. & SOC. JUST. 271, 277 88 (2015) (discussing the inadequacy of
child pornography laws in addressing sexting and revenge porn); Nancy E. Willard, Sexting and Youth: Achieving a
Rational Response, 6 J. SOC. SCI. 542, 548 52 (2010) [hereinafter Willard, Achieving a Rational Response] (discussing the
applicability of child pornography statutes to sexting and revenge porn and the harmful consequences of criminalizing this
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nonconsensual real-time sex,136 as well as lewdness laws, harassment laws, and laws prohibiting
the corruption of a minor.137 Ironically, when legal systems use statutes intended for child
protection—such as child pornography statutes—to prosecute minors, they overwhelmingly
contravene the legislative purpose by targeting members of the protected class as perpetrators.
Accused and purportedly victimized minors are often under their states’ age of consent, have a
status worthy of legal protection, and by definition of the very law at issue may be too young to
comprehend both the extent of their purported crimes and the consequences. 138
However, among the many instances of overreliance on adult focused approaches,
situations where consensual behavior between youth is unnecessarily criminalized and where
youth face mandatory sex offender designation are particularly egregious.
1. Overcriminalization of Consensual Behavior

The present legal landscape casts as deviant— or by virtue of existence harmful—much
sexual behavior among minors that the youth involved agree is consensual and free of harm. For
example, the situation between Dayvon and Kevin described in the Introduction. 139 This knee-jerk
impulse to see harm and crime without an inquiry into the actual existence of harm or the intent of
the parties sends a message that youth cannot choose consensual sexual activity without criminal
implications. Importantly, existing laws often criminalize digital acts such as the creation of lewd
behavior); see, e.g., People in Interest of T.B., 452 P.3d 36, 44 45 (Colo. App. 2016) (holding that Colorado’s sexual
exploitation of a child statute did not exempt teen sexting from its reach).
136
See Cynthia Godsoe, Recasting Vagueness: The Case of Teen Sex Statutes, 74 WASH. & LEE L. REV.
173, 186 211 (2017) [hereinafter Godsoe, Recasting Vagueness] (outlining the overcriminalization of juveniles and the
inappropriate enforcement of statutory rape laws against peer sexual encounters); Anna High, Good, Bad, and Wrongful
Juvenile Sex: Rethinking the Use of Statutory Rape Laws Against the Protected Class, 69 ARK. L. REV. 787, 796 801
(2016) (criticizing the applicability of statutory rape laws without age-span provisions or a minimum age of defendant to
minor-minor sexual activity); Jonathan Todres, Maturity, 48 HOUS. L. REV. 1107, 1139 42 (2012) [hereinafter, Todres,
Maturity] (“[W]hen peers engage in consensual sex, the older partner can be convicted under statutory rape laws and
subject to the requirement that he or she registers as a sex offender.”).
137

See HASINOFF, supra note 100, at 29 (noting that a prosecutor could charge sexting photos “on the lesser
and even vaguer charge of ‘open lewdness’”); see, e.g., NEV. REV. STAT. ANN. § 201.230(1)(b) (West 2015) (“A person is
guilty of lewdness with a child if he or she . . . [i]s under the age of 18 years and willfully and lewdly commits any lewd or
lascivious act,” short of penetration, with “a child under the age of 14 years, with the intent of arousing, appealing to, or
gratifying the lust or passions or sexual desires of that person or of that child.”).
138

See Miller v. Alabama, 567 U.S. 460, 470 73 (2012) (finding that children have diminished culpability,
lack of maturity, and greater vulnerability, and so “are constitutionally different from adults for purposes of sentencing”
and “are less deserving of the most severe punishments”) (citing Graham v. Florida, 560 U.S. 48, 68 (2010)); Godsoe,
Recasting Vagueness, supra note 136, at 179 80 (punishment for peer sexual contact through imprisonment and sex
offender registration is “is magnified by minors’ diminished culpability and increased vulnerability”); Kelsey Dumond,
“Cast Me Not Away!”: The Plight of Modern Day Romeo and Juliet, 36 QUINNIPIAC L. REV. 455, 460 62 (2018)
(explaining that the underdeveloped brains of those under about twenty-five years “inhibit [their] ability to make mature,
independent decisions” and make them likely “to act impulsively on their sexual desires, despite the consequences”); High,
supra note 136; see also Todres, Maturity, supra note 136, at 1133 37 (noting the trend in criminal law toward treating
children as “mature enough to suffer adult consequences” even when “research demonstrates that children do not have the
capacity to understand the consequences of their actions in the same way that adults do”).
139

See supra Introduction.
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images of a romantic partner while nevertheless considering the real-time sexual acts and
relationship as legal and consensual.
Vague statutory rape laws criminalize consensual sex among minors in nearly every state
based on age gaps. In many cases, both youth in a relationship can technically be charged with
committing statutory rape. As of 2017, consensual peer sex for individuals under age eighteen is
decriminalized in only five states. 140 While “Romeo and Juliet laws” create a carve-out from
statutory rape for some consensual peer relationships, several states do not include multiple sex
acts and LGBTQ relationships, which consistently receive discriminatory treatment.141
Few studies have explored the demographic dimensions of SGBV prosecutions among
youth considering race, ethnicity, and socioeconomic status. However, social scientists, legal
practitioners, youth workers, families, and journalists in multiple jurisdictions report that overprosecution is inherently selective, as a product of which youth’s communications or actions are
discovered or reported, as well as who alerts parents, schools or law enforcement about the
incidents.142 Youth sexting cases accessible through public records or news exposure demonstrate
prosecutors’ breadth of discretion and creative paternalism, as well as the consistent impulse to
send a message to accused youth.143 Often, the racial, socioeconomic, and intercultural dynamics
140

Godsoe, Recasting Vagueness, supra note 136, at 202.

141

Id. at 218 22 (explaining the disproportionate prosecution and punishment of same-sex sexual activity,
which is either punished more severely, excluded from age-gap provisions, prosecuted as sodomy, or otherwise selectively
prosecuted in many states); see Michael Higdon, Queer Teens and Legislative Bullies: The Cruel and Invidious
Discrimination Behind Heterosexist Statutory Rape Laws, 42 U.C. DAVIS L. REV. 195, 224 29 (2008) (highlighting two
states—Texas and Alabama—that exclude homosexual activity from Romeo and Juliet exceptions and California, which
has an exception from its statutory rape law but not its sodomy law and punishes sodomy more harshly, all of which
discriminate against homosexual youth); Diana Caraveo Parra et al., Does Homophobia Affect Prosecutorial Discretion in
Ambiguous Statutory Rape Cases?, 3 SOC. JUST. & EQUITY L. J., no. 1, 2019, at 1 (discussing discrimination against samesex youth in statutory rape laws and prosecution and finding from a survey of seventy prosecutors that they would seek
more severe punishments for same-sex activity between youth).
142
See Godsoe, Recasting Vagueness, supra note 136, at 212 33 (describing how statutory rape laws are
inherently overbroad, prone to selective prosecution along gendered, orientation, and racial lines, and largely influenced by
parent reports); High, supra note 136, at 807 10 (discussing that prosecution against consenting minors, similarly situated
minors, though rare, can be selectively used against those engaged in “bad sex”—adolescents in institutional settings, nonheterosexual youth, and black, male youth); Janis Wolak et al., How Often Are Teens Arrested for Sexting? Data from a
National Sample of Police Cases, 129 PEDIATRICS 4, 7 (2012) (finding that police made arrests in 62% of sexual image
cases involving adults, 36% of youth-only cases involving nonconsensual, malicious, exploitative, or otherwise
aggravating behavior, and 18% of innocent cases involving only experimental and attention-seeking behavior); see, e.g.,
Com. v. Bernardo B., 453 Mass. 158, 159 (Mass. 2009) (selective prosecution claim in which a 14-year-old boy was
convicted for statutory rape and sexual assault but the 11- and 12-year-old girls with whom he had consensual sexual
activity were not charged); In re Welfare of B.A.H., 845 N.W.2d 158 (Minn. 2014) (rejecting a claim of selective
prosecution of a 14-year-old boy for criminal sexual conduct but not the 13-year-old boy who consented); Jessica
Blanchard, Cheerleaders’ Parents Sue in Nude Photos Incident, SEATTLE POST-INTELLIGENCER (Nov. 21, 2008, 10:00
PM),
https://www.seattlepi.com/local/article/Cheerleaders-parents-sue-in-nude-photos-incident-1292294.php
[https://perma.cc/5V6D-Z9MU].
143

See, e.g., Miller v. Skumanick, 605 F. Supp. 2d 634 (M.D. Pa. 2009), aff’d sub nom Miller v. Mitchell,
598 F.3d 139 (3d Cir. 2010). District Attorney Skumanick threatened to prosecute twenty students whose phones
contained sexted images or who were themselves in the images unless they agreed to probation and to undergo a six- to
nine-month education and counseling program (including a $100 program fee). Skumanick, 605 F. Supp. 2d at 638. When
asked why these images implicated child pornography laws, Skumanick replied, “[T]hese are the rules. If you don’t like
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of a jurisdiction play a significant role. Adults who fear that their children are either being
corrupted or worthy of punishment cast narratives of victimhood and perpetration regardless of
the minors’ own accounts or wishes. 144
a. Sexting and Overcriminalization

For better or worse, sexting has become as common as in-person dating and is a powerful
tool providing minors with peer affirmation. Comparable to the way that real-time, offline
“popularity contests” have traditionally manifested—vis a vis clothing trends, physical signs of
puberty, and invitations to social events— the accumulation of sexy text messages, hits on a blog
or website, or “likes” of a racy photo on social media platforms are competitive signs of social
status. Girls often attempt to garner more attention from boys by making their photos accessible,
while boys express bravado in their own groups by demonstrating how easy it is to obtain photos
from various girls.145
Sexting among minors is an arena in which the status quo legal landscape
overwhelmingly perceives harm, malice, and crime. Sexting law and policy present a peculiar
breadth of prosecutorial, judicial, and other law enforcement discretion combining two conflicting
doctrinal areas: child pornography and juvenile justice. Children who sext—and notably minors
who create images of themselves—have been prosecuted for felony creation, possession, and
distribution of child pornography and of child exploitation, often requiring sex offender
registration.146 At times, youth are adjudicated delinquent for this behavior rather than charged
them, too bad.” Id. In this rare instance where a youth sexting case reached federal courts at all, a federal judge, affirmed
by the Third Circuit, rejected Skumanick’s unfettered discretion. See also, e.g., A.H. v. State, 949 So. 2d 234 (Fla. Dist. Ct.
App. 2007) (upholding the conviction under a child pornography law of a 16-year-old female who emailed photos of
herself and her 17-year-old boyfriend engaged in a sexual act, even though the photos were never shown to a third party);
State v. Canal, 773 N.W.2d 528 (Iowa 2009) (upholding the conviction of a 18-year-old male who sent a photo of his penis
to a 14-year-old female friend for knowingly disseminating obscene material to a minor); In re G.T., 758 A.2d 301, 306
(Vt. 2000) (explaining that the state’s attorney “receives numerous complaints to prosecute teenagers under [statutory rape
law], usually from parents, but does so only when there is evidence of coercion or lack of true consent”); Martha Irvine,
Porn Charges for ‘Sexting’ Stir Debate, MSNBC (Feb. 4, 2009, 4:00 PM), http://www.msnbc.msn.com/id/29017808/
[https://perma.cc/4N43-9BP8] (“‘Hopefully, we’ll get the message out to these kids,’ says . . . a prosecutor in Allen
County, Ind . . . ‘We don’t want to throw these kids in jail . . . But we want them to think.’”); see generally Eric S. Latzer,
The Search for a Sensible Sexting Solution: A Call for Legislative Action, 41 SETON HALL L. REV. 1039 (2011) (discussing
the extreme level of prosecutorial discretion involved in sexting cases that come to the attention of parents and authorities).
144

See HASINOFF, supra note 100, at 35 39; Godsoe, Recasting Vagueness, supra note 136, at 215 18;
Michelle Oberman, Two Truths and a Lie, 38 L. & SOC. INQUIRY 364, 378 n.33 (2013) (“[P]ractically speaking, the law
distinguishes victim from perpetrator by virtue of reporting: The victim is the one whose parents first complain to the
police.”); Interview with Andrew Santa Ana, Executive Director, Day One (Oct. 31, 2018) (notes on file with author);
Telephone Interview with Andrew Santa Ana, Executive Director, Day One (Mar. 2019) (notes on file with author);
Telephone Interview with Katherine E. Mullen, Staff Attorney, Juvenile Rights Practice, The Legal Aid Society, Brooklyn,
N.Y., (Aug. 4, 2016) (notes on file with author); Telephone Interview with Travis Johnson, Assistant Attorney-in-Charge,
Juvenile Rights Practice, The Legal Aid Society, Brooklyn, N.Y. (May 2016) (notes on file with author); see, e.g.,
Bernardo B., 453 Mass. at 161 63.
145

JUDITH DAVIDSON, SEXTING: GENDER AND TEENS 24 27, 44 45 (2014).

146

See HASINOFF, supra note 100, at 5 9, 25 48; Corbett, supra note 135; Alexandra Kushner, The Need
for Sexting Law Reform: Appropriate Punishments for Teenage Behaviors, 16 J. L. & SOC. CHANGE 281, 284 87 (2013);
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with an adult criminal offense.147 Importantly, accused minors are usually under their states’ age
of consent to have sex, are inherently members of the protected class that child pornography
statutes shield from harm, and may be too young to fully comprehend both the extent of their
purported crimes and their prosecutions.148
Prosecution of minors for sexting occurs only when the commonplace behavior is either
discovered by adults (often inadvertently), who later report it to law enforcement, or when it
reaches a level of inappropriateness prompting youth to report the behavior themselves. 149 Schools
and other adult responders usually involve law enforcement to avoid liability because even in the
hands of the most well-meaning adult, possession of a sexually explicit image of a minor amounts
to patently illegal behavior.150 As of July 2019, twenty-six states have passed criminal laws
related to sexting,151 and several more states have similar legislation pending.152 While all states
Latzer, supra note 143, at 1044 50; Leary, supra note 135; Strachan, supra note 135; Willard, Achieving a Rational
Response, supra note 135; see, e.g., Skumanick, 605 F. Supp. 2d at 34; People in Interest of T.B., 452 P.3d 36, 44 45
(Colo. App. 2016), aff’d, 445 P.3d 1049 (Colo. 2019); A.H., 949 So. 2d at 234; Canal, 773 N.W.2d at 528; Emily Long,
“Let’s Talk About Sex ting , Baby”: A Mens Rea-Centered Approach to the Sexting Issue in Tennessee, 42 U. MEM. L.
REV. 1139, 1149 56 (2012) (discussing Tennessee’s application of child pornography laws to sexting).
147

See, e.g., T.B., 452 P.3d at 44 45; In re J.P., 2012-Ohio-1451, 2012 WL 1106670 (Ohio Ct. App. 2012)
(affirming juvenile sentence for delinquency of 13-year-old boy who sexted photos to a minor boy); see also Lucy Salcido
Carter, FUTURES WITHOUT VIOLENCE, Effective Responses to Teen Sexting: A Guide for Judges and Other Professionals 9
(2012),
https://www.futureswithoutviolence.org/userfiles/file/Judicial/Effective%20Responses%20to%20Teen%20
Sexting.pdf [https://perma.cc/W6PR-64YD] (noting that in some localities teen sexting cases are being referred back to
local school officials or diversion programs for education and counseling).
148

See HASINOFF, supra note 100, at 5 9, 25 48; Calvert, supra note 61, at 45 51; Kushner, supra note
146, at 292 94; Latzer, supra note 143, at 1044 50; Marsha Levick & Kristina Moon, Prosecuting Sexting as Child
Pornography, 44 VAL. U. L. REV. 1035, 1042 47 (2010); Sarah Rankin, Statutory Rape and Teen “Sexting” Laws: The
Consequences of Poorly Crafted Legislation, 7 INQUIRIES J./STUDENT PULSE, no. 4, 2015, at 1, 1 2; Strachan, supra note
135.
149

See HASINOFF, supra note 100, at 35 39; Levick & Moon, supra note 148, at 1036 (“Often the photos
are discovered on cell phones confiscated by school officials, who turn over the evidence to the police.”); see, e.g., T.B.,
452 P.3d at 39; Canal, 773 N.W.2d at 529.
150

Child pornography jurisprudence describes the definition and scope of illegal creation, possession, or
distribution of child pornography. See United States v. Williams, 553 U.S. 285, 287 91 (2008). Following New York v.
Ferber, 458 U.S. 747 (1982), and Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), subsequent lower court
decisions have held that sexually explicit images of children are excluded from protected First Amendment speech. See,
e.g., U.S. v. Bach, 400 F. 3d 622, 625, 629 32 (8th Cir. 2005) (rejecting First Amendment challenge against conviction
under child pornography laws for receipt of an image that was edited to appear as though the child was nude); United
States v. Hotaling, 599 F. Supp. 2d 306, 321 (N.D.N.Y. 2008) (holding that the creation and possession of morphed
images of actual, identifiable children are not protected by the First Amendment); contra State v. Zidel, 940 A.2d 255, 265
(N.H. 2008) (holding that child pornography statute is unconstitutional as applied to defendant for “mere possession of
morphed bodies images that depict heads and necks of identifiable minor females superimposed upon naked female
bodies, and the naked bodies do not depict body parts of actual children engaging in sexual activity”). See also Seth F.
Kreimer, Sex, Laws, and Videophones: The Problem of Juvenile Sexting Prosecutions, in CHILDREN, SEXUALITY, AND THE
LAW 133 (Sacha M. Coupet & Ellen Marrus eds., 2015) (arguing that prosecution of consensual sexting under child
pornography may infringe on First Amendment protections and should be narrowly focused on exploitative and
nonconsensual activity).
151

Sameer Hinduja & Justin W. Patchin, State Sexting Laws, CYBERBULLYING RESEARCH CENTER, https://
cyberbullying.org/pdfs/2019_Sexting_Laws.pdf [https://perma.cc/U2XC-HMZA] (last updated July 2019); see, e.g.,
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that have passed sexting laws continue to criminalize the behavior, most states made sexting a
lesser offense than child pornography as purported protection for youth by treating it as a
misdemeanor or charging youth as juveniles.153 Limited reforms also base criminal charges and
affirmative defenses on a young person’s role in an incident, their level of knowledge, their
attempts to destroy the image, or their lack of intent to harm.154 Still others view age as a
mitigating factor in prosecution or impose other minor fixes to criminalization.155
Any criminal sanction for consensual sexting between minors creates unnecessary
involvement with the courts, possible juvenile or criminal records, and often lifetime sex offender
registration despite the behavior being a product of typical hormones, self-expression and
experimentation that could be re-directed if reckless.156 Misguided sexting laws also contravene
Kacey Jones, Teenage Sexting Statutes: A Critical Examination of Idaho Code 18-1507A and an Argument Against the
Criminalization of Consensually Shared Sexts, 54 IDAHO. L. REV. 643, 651 63 (2018) (examining variations among
sexting laws and detailing the passage and application of Idaho’s law); Leary, supra note 135, at 555 58 (discussing early
reforms in Vermont, North Dakota, and Ohio).
152

Hinduja & Patchin, supra note 151; e.g., Andy Chow, Ohio Bill Creates Standard for Prosecuting Teen
Sexting, STATEHOUSE NEWS BUREAU (Jan. 29, 2020), https://www.statenews.org/post/ohio-bill-creates-standardprosecuting-teen-sexting [https://perma.cc/R7BU-6FQX]; Shira Schoenberg, Gov. Charlie Baker Refiles Bill to Address
‘Sexting’ and ‘Revenge Porn’, MASSLIVE (Feb. 6, 2019), https://www.masslive.com/news/2019/02/gov-charlie-bakerrefiles-bill-to-address-sexting-and-revenge-porn.html [https://perma.cc/B7DC-CJH6]; Max Smith, Va. Bill Could Allow
Lesser Punishment for Teen Sexting, WTOP NEWS (Feb. 6, 2018, 4:26 AM), https://wtop.com/virginia/2018/02/va-billallow-lesser-punishment-teen-sexting/ [https://perma.cc/SR96-GD97].
153

Kallee Spooner & Michael Vaughn, Youth Sexting: A Legislative and Constitutional Analysis, 15 J.
SCHOOL VIOLENCE 213, 217 18 (2016); see Kimberlianne Podlas, The “Legal Epidemiology” of the Teen Sexting
Epidemic: How the Media Influenced a Legislative Outbreak, 12 U. PITT. J. TECH. L. & POL’Y 1, 40 41 (2011) (noting that
these reforms are “designed to rescue teens from the harsh penalties of a child pornography conviction”).
154

See John Kip Cornwell, Sexting: 21st-Century Statutory Rape, 66 S.M.U. L. REV. 111, 129 36 (2013)
(identifying age, state of mind, nature of conduct, and sanctions as factors influencing liability in state sexting reforms);
Spooner & Vaughn, supra note 147, at 217 19; W. Jesse Weins & Todd C. Hiestand, Sexting, Statutes, and Saved by the
Bell: Introducing a Lesser Juvenile Charge with an “Aggravating Factors” Framework, 77 TENN. L. REV. 1, 30 48
(2009) (exploring outcomes in selected state sexting statutes based on various hypothetical scenarios); see also Jones,
supra note 151.
155

See Cornwell, supra note 154, at 129 30; Weins & Hiestand, supra note 154.

156

See Kushner, supra note 146, at 288 89 (arguing that punitive responses to sexting penalize normal
adolescent self-expression while also subjecting youth to the court system and causing a criminal record with long-term
negative effects); Levick & Moon, supra note 148, at 1047 50 (detailing the adverse effects of a sexting conviction on
future housing, education, employment, and residency from a juvenile record or sex offender registration); Rankin, supra
note 148, at 2; Spooner & Vaughn, supra note 153, at 219 (noting that, as of 2016, the overwhelming majority of states
still allow sex offender registration for minors involved in sexting); Robby Soave, Perverting Teen Sexting Laws: Laws
That Punish Minors as Sex Offenders for Perfectly Normal Behaviors Harm Teenagers, USA TODAY (Jan. 10, 2016, 4:53
PM), https://www.usatoday.com/story/opinion/2016/01/10/perverting-teen-sexting-laws-criminal-felony-abbott-copeningcolumn/77745364/ [https://perma.cc/NA8M-XVQZ]; but see Leary, supra note 135, at 514 18 (arguing that states still
have substantial flexibility in deciding whether sexting crimes will be subject to sex offender registration, preferably
through prosecutorial discretion); James Merritt, Letter to the Editor, Sexting and the Law: Lessons for Youth,
INDIANAPOLIS STAR, Jan. 15, 2010, at A15, available at 2010 WLNR 978175 (“[The] intention is to carve out a new, less
punitive status offense of sexting in which the offender can be taught the seriousness of the offense and be held
accountable in a manner . . . [and] also to save these teens from felony records and jail, and . . . keep them off the sex
offender registry.”).
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the positive trend towards more realistic Romeo and Juliet statutes. Two minors who may legally
engage in a romantic (real life) sexual relationship would face criminal charges for the mere
technological depiction of that (legal) behavior. In a few promising developments, New Mexico
amended its “Sexual Exploitation of Children” statute in 2016 to exempt consensual teen sexting
between ages fourteen and eighteen.157 Washington also passed legislation in 2019 that would
subject teens to counseling for a first offense of sexting, rather than a felony, and potentially a
misdemeanor if the person photographed is between thirteen and seventeen years old,158 and
several other states have considered legalizing or reducing penalties for consensual youth
sexting.159 Advocates from civil rights, youth justice, and anti-violence organizations increasingly
recommend that sexting altogether be viewed as an education issue, or as sometimes personal or
parental, rather than legal.160 Some scholars propose amending federal sentencing schemes to
exempt youth from federal child pornography offenses. 161 Civil responses are still in their
infancy.162
2. Unnecessary and Stigmatizing Sex Offender Designation

The unnecessary and inappropriate stigmatization of minor (juvenile) sex offenders is a
157

(2016)).

Act of Feb. 25, 2016, ch. 2, § 1, 2016 N.M. Laws 280, 281 (amending N.M. STAT. ANN. § 30-6A-3(B)

158

The Responsible Teen Communications Act, ch. 128, 2019 Wash. Laws 700; House Passes Responsible
Teen Communications Act, THE SEATTLE MEDIUM (Mar. 6, 2019), https://seattlemedium.com/house-passes-responsibleteen-communications-act/ [https://perma.cc/YL53-JXZU].
159
E.g. Kathy Hieatt, Sexting Bill Dies in Virginia House Subcommittee, THE VIRGINIAN-PILOT (Jan. 29,
2014, 12:00 AM), https://www.pilotonline.com/government/virginia/article_5af7c0a3-5e82-52bc-91d8-dc7ffd10f7ab.html
[https://perma.cc/W9R7-XGFV]; Ryan E. Little, Bills Would Create Exemptions for Teen ‘Sexting’ in Maryland, U.S.
NEWS (Feb. 7, 2020, 5:43 PM), https://www.usnews.com/news/best-states/maryland/articles/2020-02-07/bills-wouldcreate-exemptions-for-teen-sexting-in-maryland [https://perma.cc/9AN8-CXB8].
160

E.g., ACLU, Press Release, ACLU Calls on Legislators to Keep Sexting Teens Out of Criminal Courts:
Poor Judgment Needs Education, Not Incarceration (May 18, 2010), https://www.aclu.org/press-releases/aclu-callslegislators-keep-sexting-teens-out-criminal-courts [https://perma.cc/DQ3X-TRE8]; JUVENILE LAW CENTER, Press Release,
Juvenile Law Center Opposes Criminalizing Consensual Sexting (Apr. 18, 2011), https://jlc.org/news/juvenile-law-centeropposes-criminalizing-consensual-sexting [https://perma.cc/C2KR-R89T] (“The most effective an appropriate approach is
to educate teens about internet safety and the potential social and emotional consequences of having their private photos
shared more widely. In fact, this kind of punitive approach [taken by Louisiana] will likely prevent youth who have been
coerced or victimized from reporting the harassment out of fear of prosecution themselves.”); see also Carter, supra note
147, at 12 15 (urging schools and judges to make individualized assessments and focus on educating teens of the harms of
sexting); Kushner, supra note 146, at 294 302; Podlas, supra note 153; Marianne Dodson, Rise in Juvenile Sexting Spurs
Calls for New Strategies, THE CRIME REPORT (July 5, 2018), https://thecrimereport.org/2018/07/05/experts-call-for-newstrategies-on-juvenile-sexting/ [https://perma.cc/UN2F-X2R5]; Nandita Raghuram, Sex Ed Fails Teens by Ignoring
Sexting,
MASHABLE
(Jan.
21,
2019),
https://mashable.com/article/sexting-sex-ed/#LgxgWluUTmq0
[https://perma.cc/AN7G-B7M4]; Teresa Watanabe, L.A Unified Takes On Sexting with Education Campaign, Not
Punishment, LOS ANGELES TIMES (July 7, 2015, 2:00 AM), https://www.latimes.com/local/education/la-me-sexting20150707-story.html [https://perma.cc/SN9A-XFRX].
161
E.g., Natasha Marie Landon, Sexting: The 21st Century’s Digital Lovers’ Lane, 79 OHIO ST. L.J. 591
(2018) (advocating for a class-wide exemption from federal child pornography offenses for sexting between minors).
162

See generally 160 AM. JUR. PROOF OF FACTS 3d Proof of Sexting and Criminal Liability §§ 3 10 (2017).
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controversial and unfortunate feature of overcriminalization. The status quo approach frequently
ties Sex Offender Registration and Notification Act (SORNA) requirements to criminal penalties
for nonviolent, consensual sexual behavior by youth. SORNA requirements can involve life-long
court monitoring, severe restrictions on where an individual can live and work, and public
notification of the individual’s residence and moves to a new jurisdiction 163—all imposed before a
minor receives their complete secondary education or even decides their goals and aspirations for
adulthood.164 This trend is part of a well-documented overreaction to juvenile sexuality as sex
offending more generally. Recently, experts in the field of juvenile sex offending have reiterated
their colleagues’ arguments that harsh public policies concerning juvenile sex offenders
“contravene several lines of existing evidence” regarding the low likelihood of reoffending. 165
The tendency to overcriminalize and demonize minors’ sexual expression is not unusual,
but can be traced to a constant propensity of adults throughout the ages to become alarmed about
changing youth mores, rapidly evolving society, and modern technology. Media hype, legal
overreaction, and public panic abound in eras of socio-cultural and economic transition. In other
eras, panic about youth hyper-sexuality, social change, and moral turpitude focused on postVictorian clothing trends, early city life, telephones, jazz music, rock and roll, and birth control. 166
163
See generally NATIONAL CONFERENCE OF STATE LEGISLATURES, Summary of Final National
Guidelines for Sex Offender Registration and Notification for Implementation of SORNA (Title I of the Adam Walsh Child
Protection and Safety Act of 2006) (last updated Jan. 2009), https://www.ncsl.org/research/civil-and-criminal-justice/
summary-of-final-national-guidelines-sorna.aspx [https://perma.cc/77SL-R9HS]; JUVENILE LAW CENTER, Juvenile Sex
Offender Registry (SORNA), https://jlc.org/issues/juvenile-sex-offender-registry-sorna [https://perma.cc/9F6Z-UTNE] (last
visited May 25, 2020).
164
See, e.g., ACLU, supra note 160; Carter, supra note 147, at 12 15 (urging schools and judges to make
individualized assessments and focus on educating teens of the harms of sexting); JUVENILE LAW CENTER, supra note 163;
Landon, supra note 161.
165

Andrew J. Harris et al., Collateral Consequences of Juvenile Sex Offender Registration and
Notification: Results from a Survey of Treatment Providers, 28 SEXUAL ABUSE: J. RES. & TREATMENT 770, 771 (2015)
(finding from a survey of mental health specialists that juvenile sex offender registration and notification impose many
negative consequences, particularly in light of juveniles’ low rates of recidivism); see Corey Yung, The Ticking SexOffender Bomb, 15 J. GENDER, RACE & JUST. 81, 82 (2012) (“ . . . the belief that sex offenders generally, and child
molesters specifically, will inevitably commit new offenses is not based upon reality. Nonetheless, the concept of the sex
offender who is a ticking time bomb waiting to molest more children has served as the basis for numerous recent laws.
Among other statutes, sex-offender registration, residency restrictions, community notification, and civil commitment have
become increasingly popular ways to combat the perceived threat of sexual predators in our midst . . . [T]he results have
significantly curtailed civil liberties and constitutional protections. The idea has proven so pernicious that it has become an
unquestioned assumption of legislatures, judges, law enforcement, and government officials.”).
166
See GILBERT HERDT, MORAL PANICS, SEX PANICS: FEAR AND THE FIGHT OVER SEXUAL RIGHTS 11
(2009) (noting that “media and electoral campaigns in response to moral panics waged against reproductive rights” have
targeted birth control and abortions because of “social, political, media, and psychological fears and anxieties, whether real
or culturally imagined”); Mae C. Quinn, From Turkey Trot to Twitter: Policing Puberty, Purity, and Sex-Positivity, 38
N.Y.U. REV. L. & SOC. CHANGE 51, 52, 63 (2014) (noting widespread Progressive-Era anxiety over clothing trends,
technological changes, and urbanization as a specific embodiment of the larger trend of policing puberty); Robert CornRevere, Moral Panics, the First Amendment, and the Limits of Social Science, MEDIA LAW MONITOR (Dec. 7, 2011)
(quoting PETER BLECHA, TABOO TUNES: A HISTORY OF BANNED BANDS & CENSORED SONGS 23 (2004)), http://www.
medialawmonitor.com/2011/12/moral-panics-the-first-amendment-and-the-limits-of-social-science/
[https://perma.
cc/P9MD-6FQX] (noting early, racially charged reactions to ragtime music and jazz out of fear that such “shameless music
[would] grab your song and your daughter with the arms of a jungle animal instink!”); Rock ‘n’ Roll and “Moral Panics”
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Mae Quinn’s work on puberty and sex-positivity compares girls prosecuted for sexting to urban
girls of the Progressive Era who were penalized for expressing their sexual individuality in new
public spaces, mainly because they threatened certain adults’ notions of propriety.167 Likewise,
John Kip Cornwell compares “the assault on sexting” to the wave of statutory rape laws in the
eighteenth, nineteenth, and early twentieth centuries, which also attempted to regulate public
morality and protect vulnerable populations.168 Adult paranoia over sexting and youth sexuality in
the digital age may be the latest “Techno-Panic,”169 which is typically disproportionate to the
actual degree of risk involved to minors.170
Further, concern about adult sexual predators has misguidedly fueled social fears about
the dangers of youth sexuality among and the need for SORNA. The popular television show To
Catch a Predator fosters law enforcement misrepresentation of data about online sexual predators
and sex offending generally.171 Clinical research continually reveals that youth who do exhibit
Part One: 1950s and 1960s, U. S. IND.: U. COMM. (Feb. 20, 2017), https://www.usi.edu/news/releases/2017/02/rock-nroll-and-moral-panics-part-one-1950s-and-1960s/ [https://perma.cc/8LKU-CDMB] (“There’s been this association that
music, whether it’s jazz or rock ‘n’ roll, it has an element of danger, and a little bit of coolness that’s associated with that
danger, which has created moral panics . . . One of the moral panics associated with the first wave of rock ‘n’ roll was the
fear of race mixing . . . daughters hanging out with young black men listening to sexualized music.”); see also David
Finkelhor, CRIMES AGAINST CHILDREN RES. CTR., The Internet, Youth Safety and the Problem of “Juvenoia” 13 15 (Jan.
2011), http://unh.edu/ccrc/pdf/Juvenoia%20paper.pdf [https://perma.cc/47TV-97YW] (discussing how technological
changes have, throughout history, led to anxiety about the effect of these changes on children).
167

Quinn, supra note 166, at 85 87.

168

Cornwell, supra note 154, at 155.

169
Alice Marwick, To Catch a Predator? The MySpace Moral Panic, FIRST MONDAY (June 2, 2008),
https://firstmonday.org/article/view/2152/1966 [https://perma.cc/P2US-7Y7T] (coining the term “technopanic” to refer to
“the moral panic as a response to fear of modernity as represented by new technologies” and examining the technopanic
surrounding early MySpace use).
170
Willard, Achieving a Rational Response, supra note 135, at 547 48; see HASINOFF, supra note 100, at
9, 161 63 (providing a history of the sexting panic and noting that “rhetoric about the risks [of sexting] often exaggerates
the actual danger and blames the consensual sexters for their failures to abstain from sexting”); see also STANLEY COHEN,
FOLK DEVILS AND MORAL PANICS: THE CREATION OF THE MODS AND ROCKERS xxii (Routledge 2002) (1972) (explaining
that a main element of moral panics is “[d]isproportionality,” whereby “[p]ublic concern is not directly proportionate to
objective harm.”); Finkelhor, supra note 166 (discussing how technological changes have, throughout history, led to
anxiety about the effect of these changes on children); Anne Collier, Why Technopanics are Bad, NET FAMILY NEWS (Apr.
23, 2009), https://www.netfamilynews.org/why-technopanics-are-bad [https://perma.cc/87LV-7HPF] (discussing the
drawbacks of technopanics despite their perceived ability to prevent online abuse); Wade Roush, The Moral Panic over
Social Networking Sites, MIT TECH. REV. (Aug. 7, 2006), https://www.technologyreview.com/s/406215/the-moral-panicover-social-networking-sites/ [https://perma.cc/L3ZZ-YUQ4] (discussing proposed legislation to clamp down on minors’
access on commercial social-networking sites and chat rooms, which one professor “believes . . . plays on parents’ lack of
understanding, and their resulting fears, about their kids’ activities on the Internet”); Adam Thierer, PROGRESS &
FREEDOM FOUNDATION, Technopanics and the Great Social Networking Scare, PFF BLOG (July 10, 2008), http://blog.pff.
org/archives/2008/07/technopanics_an.html [https://perma.cc/GWY6-JYST] (discussing technopanics in the context of the
social media era).
171

See Douglas McCollam, The Shame Game: “To Catch a Predator” Is Propping Up NBC’s Dateline,
But at What Cost?, COLUM. JOURNALISM REV., Jan. Feb. 2007, https://archives.cjr.org/feature/the_shame_game.php
[https://perma.cc/7KJC-HRJ9] (discussing Dateline’s dishonest use of statistics to imply that online child sex abuse is a
growing problem); Marwick, supra note 169 (citing Benjamin Radford, Predator Panic: Reality Check on Sex Offenders,
LIVE SCIENCE (May 16, 2006), https://www.livescience.com/776-predator-panic-reality-check-sex-offenders.html
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sexual misbehavior rarely reoffend sexually and are especially amenable to treatment. 172 Further,
misapplying adult sex offender sanctions to minors “fails to consider the developmental and
psychosocial contexts in which youthful sexual offending occurs,” meaning that sex offender
“registration and notification are not only overly punitive and contrary to the parens patriae
principles of juvenile justice but also may exacerbate rather than mitigate the risk of reoffense for
many youth through their impact on the social adjustment of affected youth.” 173 Although writing
before the #MeToo era, the pediatric psychologist Mark Chaffin aptly framed the challenge of
addressing juvenile sexuality in public policy when he lamented that “advocacy tends to be
followed by excess.”174 Chaffin has shown that fundamental misperceptions of juvenile sex
offenders that they present uniquely high risk and largely homogeneous, intransigent behavior
are deeply enshrined in policies ranging from SORNA, to state and local placement policies, to
treatment standards, all despite a large body of contradictory empirical evidence. 175 Presently, no
published studies connect juvenile requirements under SORNA with any positive public safety
gains.176 On the contrary, the research on the relationship between state and federal juvenile
SORNA policies with prevention and recidivism strongly support removing juveniles from those
requirements.177
B. Infantilization

In an attempt to protect minors from the dangers of sexual behavior, many jurisdictions
also employ youth-specific statutes or interventions that ultimately infantilize minors and prevent
the emergence of well-informed, discerning, supported, self-actualized adulthood.
The impulse towards paternalistic state overreach in response to SGBV involves what

[https://perma.cc/NG8F-3WWE]; Benjamin Radford, Predator Panic: A Closer Look, SKEPTICAL INQUIRER, Sept. Oct.
2006, at 20, 20 21, https://skepticalinquirer.org/2006/09/predator-panic-a-closer-look/) [https://perma.cc/KU58-K35D]);
see also ANDREW SCHROCK & DANAH BOYD, BERKMAN CTR. FOR INTERNET & SOC’Y, HARVARD UNIV., ONLINE
THREATS TO YOUTH: SOLICITATION, HARASSMENT, AND PROBLEMATIC CONTENT app. C at 2, 14 17,
https://cyber.harvard.edu/sites/cyber.law.harvard.edu/files/ISTTF_Final_Report.pdf
[https://perma.cc/C4GH-STRK]
(noting that the perceived risk to children by online predators tends to be greatly exaggerated compared to risks posed by
predators the child knows personally).
172
See Harris et al., supra note 165; see also DAVID FINKELHOR ET AL., OFFICE OF JUVENILE JUSTICE AND
DELINQUENCY PREVENTION, U.S. DEP’T OF JUSTICE, JUVENILES WHO COMMIT SEX OFFENSES AGAINST MINORS, JUV.
JUST. BULL. 8 (2009), https://www.ncjrs.gov/pdffiles1/ojjdp/227763.pdf [https://perma.cc/NHT3-M85Q].
173

Harris et al., supra note 165, at 771.

174

Mark Chaffin, Book Review, 14 L. & POL. BOOK REV. 794 (2004) (reviewing FRANKLIN E. ZIMRING,
AN AMERICAN TRAVESTY: LEGAL RESPONSES TO ADOLESCENT SEX OFFENDING (2004)), http://lawcourts.org/LPBR/
reviews/zimring1004.htm [https://perma.cc/QBG8-C5WC].
175
Mark Chaffin, Our Minds Are Made Up—Don’t Confuse Us with the Facts: Commentary on Policies
Concerning Children with Sexual Behavior Problems and Juvenile Sex Offenders, 13 CHILD MALTREATMENT 110, 120
(2008).
176

Jeffrey C. Sandler et al., Juvenile Sexual Crime Reporting Rates Are Not Influenced by Juvenile Sex
Offender Registration Polices, 23 PSYCHOL., PUB. POL’Y, & L. 131, 132 (2017).
177
See, e.g., id. at 135 37 (finding no relationship between juvenile SORNA policies in four states and
rates of juvenile sexual crime reports, which supports excluding juveniles from state and federal registration policies).
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some scholars coin “carceral protectionism”178 or “punitive paternalism.”179 Relying on the
traditional European doctrine of parens patriae which undergirds the U.S. child welfare and
family court systems, infantilizing approaches to SGBV mandate surveillance and programming
for youth and families to the same end as parens patriae180—to supposedly protect youth “from
their own bad choices, as well as from manipulation and exploitation of their immaturity by
others” because they lack certain physical, mental, and moral resources of adults. 181 Such
intrusive approaches include unnecessary foster care placements for at-risk youth; mandatory
participation in nonprofit, private, or state-run social service programs; extended curfews;
electronic monitoring (e.g., probation ankle bracelets); social media monitoring; prolonged
confiscation of communication devices; and continued child protective monitoring of adult
guardians and homes of origin.182
Despite any good intentions, compulsory surveillance, home removals, and unnecessary
programming present a system of social control and moralistic overreach by the state, intruding

178

JENNIFER LYNNE MUSTO, CONTROL AND PROTECT: COLLABORATION, CARCERAL PROTECTION, AND
DOMESTIC SEX TRAFFICKING IN THE UNITED STATES 4, 28 (2016) (referring to the response to victims of domestic sex
trafficking through “law-enforcement coordinated, social-service assisted interventions that may include arrest, detention,
or technological surveillance—all under the auspices of helping them,” which actually expose the individuals to further
risk of victimization); see MCCLELLAN, supra note 128, at 3 (“Nearly half of girls committed to out-of-home placement in
2017 had been either physically or sexually abused, compared to 18% of boys. Paradoxically, a history of trauma, in
particular a history of sexual abuse and exploitation, is sometimes used by judges as a justification for detaining girls for
longer periods of time ‘for their own protection.’”).
179
Cynthia Godsoe, Punishment as Protection, 52 HOUS. L. REV. 1313, 1321 n.39 (2015) [hereinafter
Godsoe, Punishment as Protection] (citing LOÏC WACQUANT, PUNISHING THE POOR: THE NEOLIBERAL GOVERNMENT OF
SOCIAL INSECURITY 16 17 (2009)) (distinguishing from Wacquant and instead applying the phrase “to describe the use of
criminal sanctions against a person, ostensibly for her own benefit”).
180
Smith, No Quick Fix, supra note 88, at 43 (citing MICHAEL GROSSBERG, Changing Conceptions of
Child Welfare in the United States, 1820 1935, in A CENTURY OF JUVENILE JUSTICE 3 4 (Margaret K. Rosenheim et al.
eds., 2002)).
181

Id. at 43 44 (quoting HIRSHMAN & LARSON, supra note 13, at 126). Under parens patriae—literally,
“parent of the country”—the state was responsible for all persons who were considered dependent, including minors, the
disabled, and the mentally incapacitated. Id. at 43 (citing GROSSBERG, supra note 180). English common law had
acknowledged the concept of diminished capacity, which included minors. Id. (citing HIRSHMAN & LARSON, supra note
13, at 126); see GROSSBERG, supra note 180, at 12 13. See also Charisa A. Smith, Don’t Wait Up: Issues in Juvenile
Justice, 28 N.J. FAM. LAW. 144, 145 (2008) [hereinafter Smith, Don’t Wait Up] (citing interviews with various medical
experts and academics regarding research on “differences between the decision-making capabilities and brain maturation
of juveniles and adults”); MACARTHUR FOUNDATION RESEARCH NETWORK ON ADOLESCENT DEVELOPMENT AND
JUVENILE JUSTICE, Issue Brief 3: Less Guilty by Reason of Adolescence 1 2 (2006) [hereinafter MACARTHUR
FOUNDATION RESEARCH NETWORK], http://www.adjj.org/downloads/6093issue_brief_3.pdf [https://perma.cc/4UWKHB5Y] (advocating for developmental immaturity as a mitigating factor for sentencing of juveniles).
182
See MUSTO, supra note 178, at 9, 22, 31; Carter, supra note 147, at 9; Smith, No Quick Fix, supra note
88, at 22 (describing law enforcement’s collaboration with private and nonprofit social service agencies as an expansion of
the carceral state); Sarah Stillman, The List: When Juveniles Are Found Guilty of Sexual Misconduct, the Sex-Offender,
Registry Can Be a Life Sentence, THE NEW YORKER (Mar. 7, 2016), https://www.newyorker.com/magazine/2016/03/14/
when-kids-are-accused-of-sex-crimes [https://perma.cc/P85M-4FSP]; see, e.g., Terms and Conditions of Sex Offender
Probation, YAMHILL COUNTY JUVENILE DEPARTMENT, https://www.co.yamhill.or.us/sites/default/files/TERMS_SEX_
OFFEND.pdf [https://perma.cc/J43A-94QZ] (last visited May 25, 2020).
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upon minors’ psychological, physical, and legal autonomy.183 Such measures deepen both gender
divides and racial, ethnic, and socio-economic oppression while potentially infringing upon
individual civil rights.184 Infantilizing legal interventions for SGBV also ensure that racial and
sexual minority survivors—who already have a warranted mistrust of public systems—will
remain reluctant to seek redress among condescending, paternalistic, meddling service
professionals, attorneys, courts, law enforcement officials, and state agencies. 185 Paternalistic
responses and coercive service provision can further re-traumatize survivors, whether or not the
interventions are suited to a young person’s particular needs. 186
183

Smith, No Quick Fix, supra note 88, at 22 (citing MUSTO, supra note 178, at 27 47); see HASINOFF,
supra note 100, at 28 (criticizing the “consensus” that society should “monitor, control, and guide adolescent sexuality
[either] through the legal system or through parental and school-based instruction”); see generally Godsoe, Punishment as
Protection, supra note 179, at 1353 54 (citing Gerald Dworkin, Paternalism, STAN. ENCYCLOPEDIA OF PHIL., https://
plato.stanford.edu/entries/paternalism/ [https://perma.cc/88HV-8FA4] (last updated June 4, 2014)) (noting the
overapplication of legal paternalism to minors); Dorothy E. Roberts, Democratizing Criminal Law as an Abolitionist
Project, 111 NW. U. L. REV. 1597, 1602 03, 1605 06 (2017) (noting how public assistance programs, the foster care
system, and law enforcement operate to monitor and regulate black women, while also removing children from black
mothers and incarcerating black victims of domestic abuse seeking help); Victoria Law, Against Carceral Feminism,
JACOBIN (Oct. 17, 2014), https://www.jacobinmag.com/2014/10/against-carceral-feminism/ [https://perma.cc/9JUW8MKC] (drawing attention to the existing system of addressing domestic violence through incarceration and violence at
the hands of the state, often against victims themselves, and urging a focus on “male entitlement, economic inequality, the
lack of safe and affordable housing,” and other resources and community supports).
184
See Smith, No Quick Fix, supra note 88, at 66 (noting “the historical harm of excessive paternalism
towards socially non-confirming [sic] children, the violation of their due process rights in child welfare and justice system
efforts, and the racial, cultural and class dimensions of over-simplified child rescue endeavors); see generally MICHELLE
ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF COLORBLINDNESS 94 95 (2010) (describing
how the U.S. criminal justice system is a tool of racial control, including the use of probation and parole surveillance and
restrictions, which essentially guarantee that those released from prison will end up back there); Roberts, supra note 183,
at 1603, 1606 (noting the many ways that the federal and state governments “regulate the sexual and reproductive
decisions” of black women and inflict “intolerable amounts of state violence against black people” to “prop up the unequal
U.S. racial order”).
185
See Smith, No Quick Fix, supra note 88, at 20 21 (explaining how punitive responses to juvenile sex
offenses affect youth development and discourage youth from seeking help from the courts and social service agencies);
see, e.g., DANK ET AL., supra note 100, at 9 (noting that LGBT youth are “more than twice as likely to experience negative
sexual contact [by the police] and to report not feeling as comfortable seeking a police officer for help); HASINOFF, supra
note 100, at 35 42 (criticizing the criminalization of consensual sexting for “the uneven application of the law, punitive
and unfair education programs, and the silencing of victims,” and noting that reporting privacy violations “makes
victims . . . vulnerable not only to harsh judgment and punishment but potentially to criminal charges”); RACHEL LLOYD,
GIRLS LIKE US 123 25, 176 77, 181 83 (2011) (explaining mistrust, fear, and skepticism among young victims of sex
trafficking of seeking help from police officers, particularly among girls from overpoliced minority communities, and from
professional service providers, stemming from the trauma of abuse at the hands of traffickers and the police themselves);
Godsoe, Punishment as Protection, supra note 179, at 1333 (describing how criminal responses to juvenile prostitution
“rende[r] them unlikely to ever seek assistance” because they inadequately address victims’ needs and cause them to
distrust the police); see also Fernando Camacho, Sexually Exploited Youth: A View from the Bench, 31 TOURO L. REV. 377
(2015) (drawing on his experience with cases of sexually exploited minors to argue that intervention programs are a better
solution to the cycle of prostitution and crime than prison sentences).
186
See, e.g., HASINOFF, supra note 100, at 35 42; MUSTO, supra note 178, at ix (quoting a district judge’s
statement in an interview “about what happens when a child is placed in an unsecure foster home . . . ‘The question: Is that
child being further traumatized by being treated as a criminal? Do I want to lock them up? No I don’t . . . .We’ve got to get
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Sexting and Infantilization

Criminal responses to sexting in particular reveal a misguided impulse to infantilize
minors through carceral protection.187 Trial level juvenile and family courts—which rarely publish
their findings and opinions—overwhelmingly select bizarre, infantilizing strategies to address
sexting. These include house arrest, prohibitions on youth use of technology, compelling youth to
dramatize certain behaviors, and accountability-based writing assignments that youth must share
openly with the court or public officials regardless of compromised dignity or privacy. 188 Sexting
jurisprudence is scarce, but more generally, federal courts have ruled that schools can limit
children’s Fourth Amendment rights in schools by searching their cell phones when there is a
close nexus between school policy, scope of the search, and the inciting incident. 189 Miller v.
Mitchell190 is the main appellate decision on sexting among youth but does not deal directly with
the activity or its definition. In Miller, teen girls were under scrutiny by a district attorney for
sexting via cell phone and provided with an invasive, humiliating choice: enter an “educational”
program where they would confess to serious wrongdoing in writing or face child pornography
charges.191 The Third Circuit panel held that the district attorney’s demands likely violated the
girls’ First Amendment rights against compelled speech even though the government compulsion
them the services that meet their needs . . . “); Godsoe, Punishment as Protection, supra note 179, at 1334 35 (pointing
out that criminalization of prostitution itself causes harm to youth through physical restraint and detention, further
traumatization, stigma, emotional distress, low self-esteem, and guilt); Law, supra note 183 (“[P]olice are often purveyors
of violence and that prisons are always sites of violence. . . . race, class, gender identity, and immigration status leave
certain women more vulnerable to violence and . . . greater criminalization often places these same women at risk of state
violence.”); Roberts, supra note 183, at 1602 04 (discussing how punitive systems routinely disrupt black communities
and, in particular, black mother-child relationships by placing blacks in prison for mostly nonviolent offenses, placing their
children in foster care, and withholding public resources, social networks, and political participation, all in the name of
protecting black communities and the public at large).
187

See HASINOFF, supra note 100, at 25 48.

188

E.g., In re S.K., 466 Md. 31, 36 39 (Md. 2019) (upholding child pornography and obscenity conviction
of 16-year-old female filmed engaging in oral sex, for which she was sentenced by the juvenile court to probation and
ordered to submit to weekly drug tests, an anger management program, substance abuse assessment, and electronic
monitoring); In re J.P., No. 2011-G-3023, 2012 WL 1106670, at *1 (Ohio Ct. App. Mar. 30, 2012) (affirming a sentence
of parent-supervised community service, education program, written essay, confiscation of cell phone for six months);
Carter, supra note 147, at 9 (describing instances of judges ordering teens to attend sex education, a survey of classmates,
house arrest, a report on the dangers of teen sexting, counseling, community service, and confiscation of their cell phones).
189
E.g., G.C. v. Owensboro Public Schools, 711 F.3d 623, 633 (6th Cir. 2013) (finding that a student cell
phone search was not justified at its inception, but acknowledging that there are circumstances where school officials may
search a cell phone on reasonable suspicion); J.W. v. Desoto Cty. Sch. Dist., No. 2:09-cv-00155-MPM-DAS, 2010 WL
4394059 (N.D. Miss. Nov. 1, 2010) (upholding a search of a seventh-grade student’s cell phone, which was possessed and
used in violation of school policy); Klump v. Nazareth Area Sch. Dist., 425 F.. Supp. 2d 622, 640 (E.D. Pa. 2006) (stating
that seizing and searching a student’s cell phone for evidence of the student’s misconduct may be permissible, but that
using the phone to call other students in search of evidence of those students’ misconduct violates the Fourth Amendment);
see generally New Jersey v. T.L.O., 469 U.S. 325, 337 43 (1985) (finding that public school children have a lesser
expectation of privacy than the general population, given the public interest of teachers and administrators in maintaining
order and taking care of students, that justify dispensing with the warrant requirement for student searches).
190

598 F.3d 139 (3d Cir. 2010).

191

Id. at 143 44.
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was not a direct threat.192
C. Inadequate Responses and Neglect

While adult-focused approaches and infantilization are common throughout the current
legal landscape, status quo approaches to SGBV among minors also manage to neglect crucial
instances of victimization, harm, and boundary-crossing while compounding existing harms.
Circumstances that do not fit neatly into the criminal law framework are frequently overlooked,
underestimated, misunderstood, or exacerbated.
The current legal landscape ignores important types of SGBV among youth. For
example, attorneys at the New York City based organization Day One work with youth who have
experienced intimate partner violence (IPV) and find that survivors of revenge porn are often left
feeling isolated and defeated.193 As victims, they are blamed by society and law enforcement for
creating and sending an explicit image of themselves to begin with. Despite revenge porn
becoming increasingly weaponized in abusive relationships, the legal system lags behind reality,
shifting the focus away from the behavior of the person who shared the photos maliciously and
without consent. Outdated child pornography laws assist perpetrators of abuse by placing young
survivors of IPV in a catch-22 scenario: report the abuse to the police and risk being prosecuted
for the creation and distribution of child pornography, or stay in an abusive relationship. 194
Status quo legal responses also compound initial harm, as documented by attorneys,
families, program staff, and media reports. For example, many interventions unnecessarily
stigmatize youth sexuality. As local demographics and cultural context play a significant role in
determining the legal response, parents—such as Kevin’s homophobic father in the scenario in the
Introduction195—aim to safeguard their child’s virtue or penalize another child for corrupting their
own, and the actual wishes and identity-formation of involved youth are obscured or
suppressed.196 Even when a consensual romantic relationship exists between youth, parents and
law enforcement may seek prosecution in an interracial or same-sex incident due to long-held
cultural stereotypes regarding innocence, victimhood, guilt, and predation. 197 While the number of
192

Id. at 152.

193

Amanda Reynoso-Palley & Mary Ciera Wilson, Protect, Don’t Prosecute: Consensual Teen Sexting
and Child Pornography Laws, Sex Offender L. Rep., Apr. May 2019, at 33; see also Bates, supra note 61; Klettke et al.,
supra note 61.
194
JANIS WOLAK & DAVID FINKELHOR, CRIMES AGAINST CHILDREN RESEARCH CENTER, SEXTORTION:
FINDINGS FROM AN ONLINE SURVEY ABOUT THREATS TO EXPOSE SEXUAL IMAGES 52, 55, 63 (2016), http://www.unh.edu/
ccrc/Sextortion%20Report%20final%206-22-2016.pdf [https://perma.cc/9GTJ-3UR4] (noting instances where survey
respondents feared being threatened, or were in fact threatened by police, with child pornography charges, so that
“perpetrators were shielded from criminal consequences and respondents had little support from authorities,” while also
often remaining in abusive relationships); Telephone Interview with Andrew Santa Ana (Mar. 2019), supra note 144;
Reynoso-Palley & Wilson, supra note 193.
195

See supra Introduction.

196

See HASINOFF, supra note 100, at 35 39 (describing how “parents can also be a source of discrimination
in their exercise of legal control over their adolescents’ sexuality,” leading to biases regarding sexual orientation, race, and
class); see also Julia Halloran McLaughlin, Crime and Punishment: Teen Sexting in Context, 115 PENN ST. L. REV. 135,
142 43 (2010) (explaining how criminal responses to sexting stifle and punish the youth identity formation process).
197

See HASINOFF, supra note 100, at 35 39; Godsoe, Recasting Vagueness, supra note 136, at 215 18;
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youth charged with any type of SGBV is minute in comparison with the statistical prevalence of
criminalized behaviors, low-income youth of color and LGBTQ youth are overwhelmingly
singled out for behavior that is widespread, commonplace, and often harmless.198 Too often,
adults make inaccurate assumptions about the minors’ experiences, priorities, and needs.
Responses to SGBV among youth in the current paradigm also fail to tackle rape culture
and toxic masculinity directly. The commonplace teasing or harassment a young person
experiences in school hallways or locker rooms is perceived as minor, although such behavior can
underpin more harmful or serious situations. A misguided direction of resources towards the
sharing of digital images between consenting partners such as Dayvon and Kevin precludes an
inquiry about Kevin’s safety and emotional health at home, or about the overall safety of the
school climate. Sexually aggressive or exploitative images in mass media, widely accepted
language or humor, and discriminatory laws and policies impacting SGBV also remain
continually unconfronted and unrecognized. The American Psychological Association Task Force
on the Sexualization of Girls concluded that the proliferation of sexualized images of girls and
young women in advertising, merchandising, and media is harmful to girls’ self-image and
healthy development.199 Their report investigated the concerns about sexual media found in
virtually every form of media, including television, music videos, music lyrics, magazines,
movies, video games and the Internet, as well as advertising campaigns and merchandising of
products aimed toward girls.200
However, unchecked rape culture and toxic masculinity have concrete cognitive,
emotional, and physical consequences for minors. Serious implications include low self-esteem,
body image distortions, shame, anxiety, eating disorders, depression, isolation, suicidal
tendencies, and stunted or dysfunctional sexual development.201 Inattention towards certain
consensual, pleasure-seeking conduct that involves unaddressed risks or the need for guidance can
Diana Caraveo Parra et al., supra note 141; see also Crenshaw, supra note 100; Jeff Ferrell, Mom Claims Foul After
Teenage Son Arrested on Sexting-Related Charges, KSLA NEWS (July 11, 2016, 3:55 AM), https://www.ksla.com/story/
31796611/mom-claims-foul-after-teenage-son-arrested-on-sexting-related-charges/
[https://perma.cc/J4BA-69KW];
Telephone Interview with Travis Johnson, supra note 144; Telephone Interview with Katherine E. Mullen, supra note 144;
Telephone Interview with Andrew Santa Ana (Mar. 2019), supra note 144.
198
See, e.g., Goldberg et al., supra note 100, at 374 79 (discussing the systematic targeting of LGBTQ
individuals, especially those of color, for innocuous behavior through sodomy laws, cross-dressing laws, qualify-of-life
ordinances, stops-and-frisks, sleeping in public, and HIV status, with several youth even saying “they’d been ticketed for
putting their feet on a subway seat, sitting in a playground after dark, or dressing in a way that officers found offensive”);
Junia Howell et al., Living While Black, CONTEXTS, Spring 2019, at 68, 68 69 (discussing the policing of black people for
everyday behavior); P.R. Lockhart, Living While Black and the Criminalization of Blackness, VOX (Aug. 1, 2018, 8:00
AM),
https://www.vox.com/explainers/2018/8/1/17616528/racial-profiling-police-911-living-while-black
[https://perma.cc/85XG-A5QT]; see also Charisa Smith, Nothing About Us Without Us! The Failure of the Modern
Juvenile Justice System and a Call for Community-Based Justice, 4 J. APPLIED RES. ON CHILD.: INFORMING POL’Y FOR
CHILD. RISK, no. 1, 2013, at 1, 15 [hereinafter Smith, Nothing About Us Without Us].
OF GIRLS

199
AMERICAN PSYCHOLOGICAL ASSOCIATION, REPORT OF THE APA TASK FORCE ON THE SEXUALIZATION
20 27 (2014), https://www.apa.org/pi/women/programs/girls/report-full.pdf [https://perma.cc/MG9T-W758].
200

Id. at 4 14.

201

See Mary Ellen Alu, The Impacts of Gender Role Socialization on Health and Culture, LEHIGH NEWS:
LEHIGH RES. REV. (Apr. 5, 2019), https://www2.lehigh.edu/news/the-impacts-of-gender-role-socialization-on-health-andculture [https://perma.cc/G3U2-V34Q] (discussing how rape culture causes women and girls to be at greater risk of
depression, suicide attempts, anxiety, and PTSD); Jenney & Exner-Cortens, supra note 6.
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also perpetuate SGBV and unhealthy sources of self-esteem and social status. For example, youth
indicate that “sexually competitive behavior” will happen regardless of the technologies
present.202 Peer pressure among some groups proliferates to the point where girls willingly
compete to accrue the most sexual partners at an event for popularity while others fear the
isolating consequences of voicing their personal disapproval or dissent.203
1.

Sexting and Neglected Harm

Typical approaches to sexting behavior among minors also neglect and exacerbate
concerning instances of harm. At times, peers secretly record one another changing in the locker
room and circulate the images to cyberbully a victim.204 Several “sexting rings” have been
uncovered where boys nonconsensually exchange photos of female peers and may even profit
financially from the enterprise.205 Media reports have also detailed scenarios where school
administrators and counselors failed to address a youth’s complaints about being photographed or
videotaped without consent and the bullying and harassment that often accompany these
incidents.206 In such cases schools ignore repeated cries for intervention, normalize the abusive
behavior, and fail to inform a victim about possibilities for support, intervention, or selfprotection.
When youth actually bring their fears to adults for help with nonconsensual peer sexting
and are ignored or receive minimizing responses, this perpetuates the cycles of shame involved
with SGBV as well as overall rape culture. Nonconsensual circulation of a sexually explicit image
202

DAVIDSON, supra note 145, at 30.

203

Id. at 28 30; see, e.g., JOEL BEST & KATHLEEN A. BOGLE, FROM RAINBOW PARTIES TO SEXTING, KIDS
GONE WILD: UNDERSTANDING THE HYPE OVER TEEN SEX 2 4 (2014) (describing stories from the early 2000s claiming
that youth were collecting sex bracelets and participating in rainbow parties).
204
See, e.g., Katie Humphrey, 4 Lakeville Middle-Schoolers Charged in Locker Room Photo ‘Game’, STAR
TRIBUNE (June 12, 2012, 10:40 PM), https://www.startribune.com/4-lakeville-middle-schoolers-charged-in-locker-roomphoto-game/158582865/ [https://perma.cc/8YTJ-CAML]; Tom Relihan, Cyberbullying Barrage Brings Brockton High
Teen to the Brink, THE ENTERPRISE (Jan. 30, 2018, 5:12 PM), http://www.enterprisenews.com/news/20180129/
cyberbullying-barrage-brings-brockton-high-teen-to-brink [https://perma.cc/JH7C-5YX3].
205
See, e.g., Kassondra Cloos & Julie Turkewitz, Hundreds of Nude Photos Jolt Colorado School, N.Y.
TIMES (Nov. 6, 2015), https://www.nytimes.com/2015/11/07/us/colorado-students-caught-trading-nude-photos-by-thehundreds.html [https://perma.cc/D84Y-CR62]; Lorenzo Ferrigno, Newtown High School Students Charged in ‘Sexting’
Ring, CNN (Jan. 27, 2016, 7:18 PM), https://www.cnn.com/2016/01/27/us/connecticut-high-school-sextingring/index.html [https://perma.cc/7DY3-HTRU] (“Some of the students who received copies of the images tried to profit
by selling the pictures and videos for $10-$20 apiece . . . “); Sasha Goldstein, Underage Virginia ‘Sexting’ Ring Ensnares
100 Teens, Uncovers 1,000 Pictures: Police, NY DAILY NEWS (Apr. 4, 2014, 8:57 PM), https://www.nydailynews.com/
news/national/virginia-sexting-ring-ensnares-100-teens-uncovers-1-000-pictures-police-article-1.1746393 [https://perma.
cc/6XS5-HKBJ].
206
E.g., Girls Say Clatskanie School Did Not Protect Them from ‘Sextortion’, KGW (Apr. 9, 2015, 10:11
AM),
https://www.kgw.com/article/news/girls-say-clatskanie-school-did-not-protect-them-from-sextortion/71651695
[https://perma.cc/XK7L-UU2N]; Perry Kimball, Lawsuit Filed over ‘Sexting’ Suicide, CINCINNATI ENQUIRER (May 12,
2009), available at https://proxy.library.upenn.edu/login?url=https://search-proquest-com.proxy.library.upenn.edu/
docview/237634060?accountid=14707; Emily Kirschenheuter, VIDEO: Victim of Brentwood Middle School Sexting Ring
Wins $2 Million Settlement from District, KRON (Nov. 7, 2017, 5:02 PM), https://www.kron4.com/news/video-victim-ofbrentwood-middle-school-sexting-ring-wins-2-million-settlement-from-district/ [https://perma.cc/AJ9W-CJCB].
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of oneself—particularly during childhood—is emotionally, psychologically, and socially harmful
during a subject’s youth and throughout adulthood.207 Both survivor accounts and extensive
research show that discovering the image’s “permanent record” and its circulation for the
stimulation of others into perpetuity, can be traumatic, destabilizing, and “haunting.”208 A feeling
of repetitive victimization ensues each time an image is viewed due to the exploitative nature of
child pornography involving minors too young to consent. 209 Multiple cases of nonconsensual
sexting or revenge pornography have been linked to a young person’s suicide. 210
III. THE CORE DILEMMA: FAILURE TO RECOGNIZE #ME IN #METOO FOR MINORS

A survey of the legal landscape reveals that prevailing approaches to SGBV are ill-suited
for minors, their unique and burgeoning identities, and their digital age socio-cultural worlds.
Current responses fail to discern the concept of “Me”—one’s personal and sexual identity—as a
developmentally distinct, evolving, and vulnerable selfhood for persons under age eighteen. An
interdisciplinary lens that incorporates expertise in the physical sciences, social sciences, and
public health reveals sound reasons for revamping the status quo approach to SGBV in order to
better treat minors as a protected yet evolving class of persons with agency and leadership
capacity.211 Emerging scholarship has begun to recognize the “grey area” of adolescence and the
need for non-binary responses within the law and public policy. 212 Despite the lack of continuity
207

Leary, supra note 135, at 525 26; see supra note 61.

208

Leary, supra note 135, at 525 (quoting Osborne v. Ohio, 495 U.S. 103, 111 (1990)); see also Kreimer,
supra note 150, at 151 (“A major part of the real danger of sexting is the prospect that, instead of an ‘electronic hickey,’
impulsive minors will end up with the equivalent of a ‘cybertattoo’: that the diffusion of humiliating images over the
Internet will mark them for life.”).
209

Audrey Rogers, Pornography’s Forgotten Victims, 28 PACE L. REV. 847, 853 (2008).

210

E.g. Burleigh, supra note 53; Dean, supra note 55; Goo Hara and the Trauma of South Korea’s Spy
Cam Victims, BBC NEWS (Nov. 28, 2019), https://www.bbc.com/news/world-asia-50582338 [https://perma.cc/K9VWGPXW]; Hastings, supra note 54; see also, e.g., Kashmir Hill, Dharun Ravi Gets Off Easy in Rutgers Spying Case: Month
in Jail and $10,000 Fine, FORBES (May 21, 2012, 1:21 PM), https://www.forbes.com/sites/kashmirhill/2012/05/21/dharunravi-gets-off-easy-in-clementi-case-month-in-jail-and-10000-fine/#3e122a211ab0 [https://perma.cc/3SF4-4JHW].
211

See MACARTHUR FOUNDATION RESEARCH NETWORK, supra note 181; Smith, Don’t Wait Up, supra
note 181, at 145 (contrasting emerging research showing later development of adolescent brains with punitive juvenile
justice policies).
212

E.g., Emily Buss, Developmental Jurisprudence, 88 TEMP. L. REV. 741 (2016) [hereinafter Buss,
Developmental Jurisprudence] (proposing a developmental approach to law that both protects children and plays a
childrearing role); Smith, Don’t Wait Up, supra note 181, at 145; Jonathan Todres, Independent Children and the Legal
Construction of Childhood, 23 S. CAL. INTERDISC. L.J. 261 (2014) [hereinafter Todres, Independent Children]
(recognizing independent children as simultaneously mature and vulnerable compared to children in traditional family
structures); Todres, Maturity, supra note 136, at 1107 (arguing for consideration of cultural perspectives on maturity under
the law); see also Peter Ash, But He Knew It Was Wrong: Evaluating Adolescent Culpability, 40 J. AM. ACAD.
PSYCHIATRY L. 21 (2012) (proposing several factors for forensic psychiatric evaluators to consider in determining a
child’s culpability for the purposes of an insanity defense, such as appreciation of wrongfulness, ability to conform to law,
developmental course of aggression and impulsivity, immaturity, out-of-character action, and environmental
circumstances); but see, e.g., GIDEON YAFFE, THE AGE OF CULPABILITY: CHILDREN AND THE NATURE OF CRIMINAL
RESPONSIBILITY (2018) (arguing that children are punished less harshly for wrongdoing not because of reduced maturity or
developmental conditions—otherwise they are being punished for normal behavior since they are less culpable—but
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in U.S. juvenile law and the doctrinal debates throughout the literatures of children’s rights,
juvenile justice, and family law, #MeToo-era progress requires rejection of the reflexive,
ineffective criminal paradigm for SGBV among youth.213
The subject of sexual and gender-based harms among minors has been surprisingly
under-theorized. Nearly two decades ago, children’s rights scholars Elizabeth Scott and Laurence
Steinberg astutely described youth crime regulation as “a cautionary tale of policy without
theory.”214 The groundbreaking work of Scott and Steinberg, along with countless other advances
in scholarship, reform, and advocacy has led broader jurisprudence on youth crime to inherently
engage interdisciplinary perspectives, most recently culminating in elimination of the harshest
sanctions against minors—the juvenile death penalty and life imprisonment without parole. Yet,
legal approaches for addressing SGBV among minors remain fixed within the classic criminal law
paradigm of retributive justice, punitive response, and frequently zero tolerance. The digital age
necessitates a distinct (although related), more nuanced empirical inquiry. Understanding #MeToo
means applying lessons from extra-legal scholarship that can inform best practices on youth
identity development, capacity-building, and sexual health; thresholds for legal intervention;
definitions of capacity, consent, complicity, harm, crime, perpetration, victimization, and remedy;
and ultimately a typology of incidents and potential responses.
A. The Developmental Perspective

Maturity and capacity to act and discern are complex physical, mental, cultural, social,
and legal constructs that inform one’s ability to consent to sexual activity, to formulate intent
towards harm, to contemplate future ramifications of a given behavior, and to demonstrate
culpability for wrongdoing.215 Although the youth population is diverse and far from monolithic,
line-drawing based on chronological age always exists for practicality’s sake. Developmental
because they are unable to vote, and thus do not have a voice in lawmaking).
213
See generally, e.g., HIRSHMAN & LARSON, supra note 13; Carissa Byrne Hessick & Judith M. Stinson,
Juveniles, Sex Offenses, and the Scope of Substantive Law, 46 TEX. TECH L. REV. 5 (2013) (arguing that, like status
offenses where youth are punished for activity that would be otherwise permissible if committed by adults, criminal law
should be narrower for youth with respective to certain age-determinative sex offenses, such as statutory rape and child
pornography, because such activity is less serious when committed by youth); Michelle Oberman, Regulating Consensual
Sex with Minors: Defining a Role for Statutory Rape, 48 BUFF. L. REV. 703 (2000) [hereinafter Oberman, Regulating
Consensual Sex] (highlighting the disconnect between the selective enforcement of overbroad statutory rape laws in
practice and purported aim of protecting girls from coercion and exploitation, and instead proposing the use of extracarceral responses and victim-led prosecution).
214

Elizabeth S. Scott & Laurence Steinberg, Blaming Youth, 81 TEX. L. REV. 799, 803 (2003).

215

See generally, e.g., Ash, supra note 212; Smith, Don’t Wait Up, supra note 181, at 145; Todres,
Independent Children, supra note 212; Todres, Maturity, supra note 136, at 1107. The matter of juvenile competence to
stand trial is more isolated and distinct from the subject herein. For reference on competence, see generally, e.g., Alan R.
Felthous, Commentary: Competence to Stand Trial in Juveniles and the Judgment Model, 39 AM. ACAD. PSYCHIATRY L.
327 (2011) (discussing variation in standards used by courts in assessing juvenile competence to stand trial and
incorporating prior findings that future orientation may play a role); Randy K. Otto, Considerations in the Assessment of
Competent to Proceed in Juvenile Court, 34 N. KY. L. REV. 323 (2007) (examining current practices in attorney and court
determinations of juvenile competence to stand trial); George Yeannakis, TEAMCHILD, Juvenile Competency to Stand
Trial (CST), https://www.ncsl.org/documents/cj/yeannakisppt.pdf [https://perma.cc/TDZ8-NRHT] (last visited May 29,
2020).
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experts agree that persons under age eighteen require specialized attention and legal treatment in
the context of statutory rape and human trafficking.216
Both law and psychology make a strong distinction between persons over and under age
eighteen although evidence also shows that humans continue maturing well into their midtwenties while certain characteristics of youth in their teens can, at times, resemble those of
adults.217 According to the Supreme Court in Roper v. Simmons,
Drawing the line at 18 years of age is subject, of course, to the objections
always raised against categorical rules. The qualities that distinguish juveniles
from adults do not disappear when an individual turns 18. By the same token,
some under 18 have already attained a level of maturity some adults will never
reach. For the reasons we have discussed, however, a line must be drawn. The
plurality opinion in Thompson drew the line at 16. In the intervening years
the Thompson plurality’s conclusion that offenders under 16 may not be
executed has not been challenged. The logic of Thompson extends to those who
are under 18. The age of 18 is the point where society draws the line for many
purposes between childhood and adulthood. It is, we conclude, the age at which
the line for death eligibility ought to rest.218
As society continues wrestling with boundary-setting, empiricism has most recently
influenced the law—including Supreme Court opinions such as Roper— by pointing to
adolescence as a unique stage of human development. While children are typically considered not
responsible, and adults are presumed fully responsible, adolescents are deemed “somewhere in the
middle, in a gray zone, so it is often not clear whether a particular adolescent is only somewhat
less culpable than an adult charged with a comparable crime, or considerably less culpable.”219
The World Health Organization defines adolescence as the years between ten and
nineteen.220 However, physical and psychological changes during adolescence can start earlier,
during the preteen or “tween” years (ages eight through twelve).221 The transitional period of
adolescence features increased struggles with independence and self-identity, peer pressure,
216
See, e.g., AMERICAN PSYCHOLOGICAL ASSOCIATION, REPORT OF THE TASK FORCE ON TRAFFICKING OF
WOMEN & GIRLS 32 33 (2014), https://www.apa.org/pi/women/programs/trafficking/report.pdf [https://perma.cc/K7SY6R93]; Todres, Maturity, supra note 136, at 1142 (“To the thirteen-year-old, whether her boyfriend is sixteen years and ten
months old or seventeen years old probably changes little if anything, but the law says the difference significant . . . Some
line-drawing must occur in the law, and statutory rape laws provide important protections for young children.”).
217

MACARTHUR FOUNDATION RESEARCH NETWORK, supra note 181, at 2.

218

543 U.S. 551, 574 (2005).

219

Ash, supra note 212, at 21.

220

Recognizing Adolescence, WORLD HEALTH ORGANIZATION, https://apps.who.int/adolescent/seconddecade/section2/page1/recognizing-adolescence.html [https://perma.cc/FL52-UFPB] (last visited Aug. 3, 2020); see also
Clea McNeely & Jayne Blanchard, CTR. FOR ADOLESCENT HEALTH, JOHNS HOPKINS UNIVERSITY, THE TEEN YEARS
EXPLAINED: A GUIDE TO HEALTH ADOLESCENT DEVELOPMENT 19 (2009), https://www.jhsph.edu/research/centers-andinstitutes/center-for-adolescent-health/_docs/TTYE-Guide.pdf [https://perma.cc/ZL4W-V5ZP]; Brittany Allen & Helen
Waterman, Stage of Adolescence, HEALTHY CHILDREN (Mar. 28, 2019), https://www.healthychildren.org/English/agesstages/teen/Pages/Stages-of-Adolescence.aspx [https://perma.cc/MW5Z-ZVLM].
221

See McNeely & Blanchard, supra note 220; Allen & Waterman, supra note 220.
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sexuality, social location, thrill-seeking, and susceptibility to immature and irresponsible
behavior, accompanied by a comparative lack of control over their immediate surroundings (as
compared with adults).222 Neuroscientific and psychosocial research now shows that while
cognitive abilities of adolescents typically resemble those of adults, “psychosocial” abilities that
undergird decision-making change greatly over the course of adolescence and into the midtwenties, having the greatest implication for mitigation of criminal culpability. 223
Ultimately, a scientific consensus has emerged that adolescents should be considered
within a special legal category; that the overwhelming majority of offending youth under eighteen
should remain in juvenile court to account for their diminished culpability, developmental
capacity, and amenability to rehabilitation and treatment; and that youth under eighteen are not as
equally mature as adults.224 However, state and federal laws continue to splice the population of
adolescents and pre-adolescents into various categories for various reasons. Nineteen states allow
children age ten or younger to be adjudicated delinquent for their behavior, and twenty-nine states
do not specify a minimum age of juvenile court jurisdiction.225
As of 2016, thirteen states allow youth age ten or younger to be tried in adult criminal
court, while many others try older preteens and teenagers in adult court.226 State ages of consent to
sex now vary between age sixteen and eighteen,227 with notable differences in tolerance for
heterosexual and same-sex activity,228 and minors’ ability to exercise rights to medical decisionmaking, abortion, contraception, and myriad other matters, continues to range by state—often
illogically, and with younger age boundaries.229
A growing body of legal scholarship suggests that persons under age eighteen should not
be prosecuted for sex offenses in the same way as persons over age eighteen because of their
developmental uniqueness, their default tendency to desist from misbehavior, and their
amenability to treatment.230 These scholars suggest that the level of vulnerability inherent in
222

See Roper, 543 U.S. at 569 70; McNeely & Blanchard, supra note 220, at 45 53.

223

Smith, Don’t Wait Up, supra note 181.

224

MACARTHUR FOUNDATION RESEARCH NETWORK, supra note 181, at 4. Commonalities in the maturing
process of most adolescents, along with the impracticalities of evaluating individual maturity in all juvenile crime cases,
further confirm the consensus. Id.
225

Minimum Age for Delinquency Adjudication—Multi-Jurisdiction Survey, NATIONAL JUVENILE
DEFENDER CENTER (Jan. 22, 2020), https://njdc.info/practice-policy-resources/state-profiles/multi-jurisdictiondata/minimum-age-for-delinquency-adjudication-multi-jurisdiction-survey/ [https://perma.cc/N8R8-BYJB].
226

Thirteen States Have No Minimum Age for Adult Prosecution of Children, EQUAL JUSTICE INITIATIVE
(Sept. 19, 2016), https://eji.org/news/13-states-lack-minimum-age-for-trying-kids-as-adults/ [https://perma.cc/MR5J2DJD].
227
Asehli Howe, Legal Age of Consent in All 50 States, THE SURVIVOR ALLIANCE (Nov. 8, 2017), https://
www.thesurvivoralliance.com/legal-age-consent-50-states/ [https://perma.cc/K5HK-VYSG].
228

See Godsoe, Recasting Vagueness, supra note 136, at 218 22; Higdon, supra note 141, at 224 29.

229

For discussions of medical and reproductive decisionmaking rights by adolescents, see SAMUEL M.
DAVIS, CHILDREN’S RIGHTS UNDER THE LAW 88 90 (2011); Elizabeth S. Scott, The Legal Construction of Adolescence,
29 HOFSTRA L. REV. 547, 566 76 (2000). Laws governing the civil emancipation of minors also vary by state and are
often the sole way that minors can execute wills, DAVIS, supra, at 21, while at the same time unemancipated children often
have substantial flexibility in entering into and disaffirming contracts, id. at 10 15.
230

E.g., Godsoe, Recasting Vagueness, supra note 136, at 197 99, 246 57 (noting the lesser culpability and
greater vulnerability of minors and urging for complete decriminalization of sexual activity between minors); Hessick &
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minor status, including the fraught reasons that youth consent to sex with another person of any
age, requires a different legal approach to regulation of youth sexual activity than the traditional
sex offending statutory scheme.
Although a thorough discussion of sexual consent is beyond the present endeavor, the
consent debate has flourished in the #MeToo era with implications for both minors and adults. As
scholar Aya Gruber asserts, “The rapid proliferation of law, policy, and scholarship defining
sexual consent has produced a legal terrain marked by uncertainty, contradiction, and hidden
value judgments.”231 Future work should strive to demystify “the empirical and normative
presumptions” embedded in concepts of consent and resist tendencies to bolster “the criminal
apparatus” that too often inflicts further harm.232
Bright lines regarding sexual consent among all age groups remain elusive. However, a
working baseline age of consent to sex is discernable through a combination of youth
development analysis and feminist socio-cultural considerations. Hirshman and Larson suggest
that the age of consent to sex be sixteen years for all minors and that statutory rape (the act of sex
between a person over age eighteen and a person under age sixteen) be a crime of strict liability,
or “the equivalent of forcible rape.”233 This proposal requires decriminalization of all sex acts by
minors, whether the sex occurs with adults or with other youth, since a protective rationale applies
equally to child perpetrators and victims if “the child, like an unconscious adult, is not mentally or
morally competent to consent.”234 After age sixteen, this approach would “balance protection for
immaturity and respect for the complex developmental tasks of adolescence with the pleasure
demands of the maturing body . . . and the practical problems of enforcement.”235
Stinson, supra note 213; Oberman, Regulating Consensual Sex, supra note 213; see also HIRSHMAN & LARSON, supra
note 13, at 275 76.
231

Aya Gruber, Consent Confusion, 38 CARDOZO L. REV. 415, 419 (2016)

232

Id. at 420; see generally, e.g., Jonathan Witmer-Rich, Symposium, Violence Against Women: Unpacking
Affirmative Consent: Not as Great as You Hope, Not as Bad as You Fear, 49 TEX. TECH L. REV. 57 (2016) (rejecting the
assumption that affirmative consent is necessarily unambiguous and arguing that an affirmative consent standard would
have little effect on rape prosecutions).
233

HIRSHMAN & LARSON, supra note 13, at 272 76.

234

Id. at 275 76 (“[W]e propose to exclude sex between underage persons from the category of statutory
rape, and indeed from the reach of the law altogether . . . This is not because we regard sex between the young as either
moral, wise, or a social good, or because we are not willing to see a female as a rapist. Instead, we are consistent in our
adherence to the logic of the legal concept of incapacity, which intends to prevent the young from being held to bad
decisions that will have enduring life consequences. This rationale argues for not judging the young in their sexual
dealings as we would adults, extending this protective rationale even to perpetrators and not just to victims. Adults should
not punish the sexually active young, but seek to restore young people to the path of flourishing, equality, and community
membership.”).
235

Id. at 274 75 (“In addition, we would reject the traditional common law defenses of mistake of age and
promiscuity of the victim . . . Because our goal is to impose a duty of care on the stronger player, we expect the older
person to discover the age of any potential sex partner . . . As to the younger player’s ‘promiscuity,’ our proposal does not
rest on the value that a child places on himself or herself as reflected in prior sexual behavior. Nor do we value only
sexually innocent children, a position that limits legal protection to kids lucky enough never to have been harmed by sex
before. The entrapment defense remains available in cases of gross unfairness to defendants. Finally, children should never
be treated as criminals for making the bad sexual choice to deal with an adult. The core of the incapacity of age idea is that
children are not competent to defend their own interests against predatory adults in an unregulated marketplace, sexual,
economic, or otherwise.”).
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Distinguishing between minors of a comparable age through a developmental approach is
tricky and ongoing. Most experts on child sexual abuse assert that an age differential of five years
or more between a child victim and a sexual aggressor constitutes an inherent dynamic of
coercion, even when both parties involved are under age eighteen and when criminal ramifications
are inappropriate. Romeo and Juliet statutes aim to decriminalize some, but not all, distinctions
between minors with age differences in sexual relationships, in favor of permitting more
consensual behavior.236
A few states have tiered or bifurcated statutory schemes of sexual consent for youth,
divide youth under age eighteen into multiple categories, and account for both sexual autonomy
among adolescents and the dangers of coercion among youth. The nature of the sexual
relationship, including the position of the older person, are also highly crucial to most states
today, i.e., whether there is an inherent abuse of authority by the older person—such as a
babysitter, teacher, or coach—and whether the parties consider themselves romantic equals or not.
Yet, many everyday consensual sexual encounters among minors remain widely overcriminalized
just as other serious incidents are overlooked.237
Considering the propensity of youth towards sexual exploration and the prevalence of
adolescent consensual sex including technology-based interaction, the status quo approach to
SGBV among minors should shift from decriminalization to prevention, education on rape culture
and healthy relationships, capacity-building, and interventions centering youth agency in
accountability processes. Youth continue to need adult guidance, support, and realism.
Generally, youth between ages sixteen and eighteen are often able to consent to sexual
activity but likewise incapable of fully grasping its repercussions; and younger youth have a long
way to go before reaching maturity. Statutes imputing mens rea of a child pornographer to minors
and requiring sex offender designation are overwhelmingly inappropriate. While Title IX response
systems are not the focus herein, youth development research demonstrates that many minors—
particularly those under preteen age or youth with learning or developmental disabilities—require
continued education and guidance to aptly comprehend and report incidents of gender-based
harassment and violence, not to mention understanding the types of language and notice legally
required under Title IX.238
236

Godsoe, Recasting Vagueness, supra note 136, at 201 02.

237

See HASINOFF, supra note 100, at 25 48 (arguing for the decriminalization of consensual teen sexting
and the treatment of nonconsensual activity as sexual assault); Godsoe, Recasting Vagueness, supra note 136; High, supra
note 136; Kreimer, supra note 150; Todres, Maturity, supra note 136; cf. Tamar R. Birckhead, The “Youngest
Profession”: Consent, Autonomy, and Prostituted Children, 88 WASH. U. L. REV. 1055 (2011) (criticizing the
criminalization of prostituted minors, which treats them as offenders rather than victims); Amanda Peters, Modern
Prostitution Legal Reform & the Return of Volitional Consent, 3 VA. J. CRIM. L. 1 (2015) (endorsing modern prostitution
reforms that properly distinguish between those who willingly engage in sex work and those who are forced or coerced,
rather than laws which focus only on contractual consent without looking at volitional consent or traditional mens rea).
Notably, Hirshman and Larson, Catherine MacKinnon, Andrea Dworkin and other feminist legal scholars additionally
contend that adult heterosexual relationships are inherently unequal, based on unequal distribution of physical
vulnerabilities (to pregnancy, nursing, and sexual disempowerment) and societal inequalities. See generally ANDREA
DWORKIN, INTERCOURSE (1987); HIRSHMAN & LARSON, supra note 13; Catherine A. MacKinnon, Reflections on Sex
Equality Under Law, 100 Yale L.J. 1281 (1991).
238
See generally Suski, supra note 117, at 736 (discussing the requirement for Title IX cases that students
give notice to school administrators that amounts to “very specific actual knowledge of substantial sexual harassment”).
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B. Limitations of A Developmental Perspective

Despite the urgent need to inform approaches to SGBV between youth with an
interdisciplinary, developmental perspective, wholesale reliance on a developmental approach can
be problematic. Firstly, scientific bases for treating youth distinctly from adults do not fully
account for the broad variation in maturity and developmental change among minors. Although
bright lines must be drawn to articulate the threshold for certain conduct—for example, drinking
alcohol or safely driving a car—there is a potential for overinclusivity or underinclusivity.
Scholars Emily Buss and Gideon Yaffe argue that age and development-based legal distinctions
are far more nuanced than we may recognize.239 States will afford driving privileges to a permitqualified sixteen-year-old accompanied by an older, more experienced teen. Yet, these judgments
are subjective, based on guardians’ assessments which could be faulty or biased. Courts likewise
restrict the scope of children’s First Amendment rights in school by interpreting them as variable
with the age of both the speaker and the audience. Expertise about youth development is also
perpetually dependent upon currently available data, accessible populations, and other research
constraints.
Another danger of over-relying on physical and social science to determine the legal
treatment of minors is the inexplicable dimension of cultural influence, or behavioral differences
otherwise undetectable by science.240 For example, studies show that girls appear to consistently
mature more quickly than boys—both emotionally and physically.241 However, it would be
discriminatory to impute additional legal culpability for SGBV to girls under the theory that they
are more mature and should thus know better.242 Likewise, brain imaging cannot explain why
239

YAFFE, supra note 212; Emily Buss, What the Law Should (and Should Not) Learn from Child
Development Research, 38 HOFSTRA L. REV. 13 (2009) [hereinafter Buss, Child Development Research].
240
See Buss, Child Development Research, supra note 239, at 49 52 (highlighting socio-cultural theories
of child development, largely ignored by the prior focus on cognitive and psychosocial development, instead focusing on
the role of parents, teachers, communities, and culture); Buss, Developmental Jurisprudence, supra note 212, at 62 63
(“[W]hile the brain can be expected to mature as a simple product of physiological maturation, even those most organic of
transformations can be affected by environment and experience” such as “the presence of an adult . . . engagement with
prosocial peers, and . . . participation in activities that encourage the adolescent to ‘develop and practice autonomous
decision-making and critical thinking.’”); Todres, Maturity, supra note 136, at 1160 64 (noting the role of communities in
fostering development, which leads to variation in cultural conceptions and approaches to maturity).
241

E.g., Vincent J. Schmithorst et al., Developmental Differences in White Matter Architecture Between
Boys and Girls, 29 HUM. BRAIN MAPPING 696 (2008) (finding that girls’ brains develop white matter earlier in
adolescence than boys’, which is closely associated with gains in cognitive function and brain power); McNeely &
Blanchard, supra note 218, at 4, 7 10 (noting that “[p]uberty typically starts for girls between ages 8 and 13, and for boys
between ages 9 and 14”).
242
See, e.g., WOMEN’S RIGHTS AND GENDER UNIT, OFFICE OF THE HIGH COMMISSIONER FOR HUMAN
RIGHTS, PROJECT ON A MECHANISM TO ADDRESS LAWS THAT DISCRIMINATE AGAINST WOMEN 72 (2008), https://www.
ohchr.org/Documents/Publications/laws_that_discriminate_against_women.pdf
[https://perma.cc/AHY4-J2YA]
(discussing how lower minimum ages for marriage for women than men, especially in Africa, are justified by the rationale
that “girls mature faster than boys,” making them more susceptible to sexual assault and having negative impacts on the
health, education, and career prospects of girls and young women). For articles linking the problematic view that girls
mature faster than boys to benevolent sexism and toxic masculinity, see ‘Girls Mature Faster than Boys,’ A Phrase That
Needs to Retire with 2019, QRIUS (Jan. 3, 2020), https://qrius.com/girls-mature-faster-than-boys-a-phrase-that-needs-toretire-with-2019/ [https://perma.cc/D9FN-RL9E] (pointing out how this rationale “turns what might be an achievement
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adolescents in different cultures around the world (with similar brain structure) behave
differently—often in less risky or harmful ways than youth in the U.S. 243 Traumatic or positively
formative experiences during childhood and adolescence might also impact maturity in ways
undetectable by brain science.244
C. The Role and Limits of Law

Revamping the current approach to SGBV among youth in the #MeToo era requires
special critical consideration of the ways that the law itself serves as “scaffolding” in society,
creating (or depriving opportunities for) growth, maturity and capacity. 245 Legal tools and systems
do not always address each young person’s concerns with respect to SGBV incidence, risk, harm,
maladaptive behavior, prevention, or awareness. In such situations, extended socio-cultural fabric
should play a more pivotal role in addressing these concerns. For example, considerations might
include family, community, schools, civic organizations, private sector stakeholders and
gatekeepers, social supports, and peer influences. Youth are more likely to develop healthy sexual
identities and refrain from the riskiest behavior when afforded diverse resources, capacitybuilding supports, and strong non-judgmental adult guidance and modeling.246
(maturity) into a gender characteristic” for girls” and “explains why most men tend to have difficulty in expressing their
feelings or articulating their inner thoughts” since “they’re given a free pass when it comes to emotional maturity”);
Rebecca Reid, Opinion, Stop Using the Excuse That ‘Boys Mature Slower than Girls’ for Bad Behaviour, METRO (Jan. 29,
2018, 5:41 PM), https://metro.co.uk/2018/01/29/stop-using-excuse-boys-mature-slower-girls-bad-behaviour-7270774/
[https://perma.cc/3WPJ-GRPJ] (“We know that human beings are first and foremost, social animals, this means we are
hyper-sensitive to what’s expected of us by our ‘tribe’ especially during adolescence when a key psychological challenge
is to arrive at a personal identity that allows us to simultaneously fit in and to stand out.”).
243
See Natasha Duell et al., Age Patterns in Risk Taking Across the World, 47 J. YOUTH & ADOLESCENCE
1052 (2018) (finding from a study of eleven countries that “the ways in which, and the extent to which, adolescents’
propensities to engage in risky activity are manifested in real-world recklessness seems to vary across the cultural contexts
in which these inclinations develop,” with U.S. youth generally more likely to engage in behavior with health risks and at
earlier ages); Herbert L. Friedman, Guest Editorial, Culture and Adolescent Development, 25 J. ADOLESCENT HEALTH 1
(1999) (urging greater consideration of how variations in cultural values impact development); Carolyn Gregoire, How
American Babies Behave Differently from Infants in Other Cultures, HUFFPOST (Dec. 28, 2016, 1:49 PM),
https://www.huffpost.com/entry/child-psychology-babies-around-world_n_585c0055e4b0d9a5945756d1 [https://perma.
cc/PP75-HDGL] (discussing how parenting differences attributable to variations in cultural values can affect infant
behavior and temperaments, which can play a role in future mental and emotional health).
244

See generally COMMITTEE ON THE SCIENCE OF ADOLESCENCE, INSTITUTE OF MEDICINE & NATIONAL
RESEARCH COUNCIL, THE SCIENCE OF ADOLESCENT RISK-TAKING: WORKSHOP REPORT 58 89 (2011) (reviewing research
on sociological and environmental factors that affect adolescent development, such as family, peers, schools, communities,
and media and technology).
245

Buss, Child Development Research, supra note 239, at 50 (citing LEV S. VYGOTSKY, MIND IN SOCIETY:
THE DEVELOPMENT OF HIGHER MENTAL PROCESSES 84 91 (1978).
246

See JEFFREY A. BUTTS ET AL., COALITION FOR JUVENILE JUSTICE, POSITIVE YOUTH JUSTICE: FRAMING
JUSTICE INTERVENTIONS USING THE CONCEPTS OF POSITIVE YOUTH DEVELOPMENT (2010) (explaining how a positive
youth development framework that emphasizes educational supports, positive social relationships, civic engagement,
physical activity, and artistic expression can improve the overall health and wellbeing of adolescents and reduce the
likelihood of risky behavior); COMMITTEE ON ADOLESCENT HEALTH CARE, ACOG Committee Opinion: Promoting
Healthy Relationships in Adolescents, 132 OBSTETRICS & GYNECOLOGY e213, e217 18 (2018) (describing the positive
role of parents in modeling good relationships, providing information about sex and relationships, monitoring of media and
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Feminist theorists and juvenile law scholars alike assert that the development of sex
positivity requires a balance of self-confidence, personal agency, and external boundaries. This
healthy sexual personhood also requires increased awareness of the risks of violence, exploitation,
boundary-crossing and oppression. Although the U.S. has historically failed to acknowledge youth
self-determination and healthy development in setting sex education and contraception agendas,
the #MeToo era has ushered in newfound enthusiasm for medically accurate, empowering,
realistic sex education in schools rather than vague, abstinence-only messaging.247 Harmreduction and public health approaches offer important lessons in this arena. Denying youth
agency and framing minors’ sexuality in terms of abstinence or shame, or strict victimhood and
perpetration, will only prevent youth from evolving into critically-thinking, mature adults, while
branding them with criminal records.248 For instance, lessons from the ongoing debate about sex
education and reproductive health for minors point towards a mantra of safe sexting in most
scenarios versus coaching youth on abstinence from such normalized communication and
avoidance of realistic discussion and education.249
Ultimately, little clarity may exist regarding the true existence of perpetrator(s) or
technology, and taking a flexible approach); Smith, No Quick Fix, supra note 88, at 29; Todres, Maturity, supra note 136,
at 1160 64.
247

See Sneen, supra note 6, at 481 82 (giving an overview of current sex education trends and the post#MeToo efforts by some states to introduce sexual abuse and assault prevention into sex education curricula); see, e.g.,
Tim Hathaway, Commentary, Sex Education Advances Health, Well-Being of Youth, TIMES UNION (Sept. 30, 2019, 5:12
PM), https://www.timesunion.com/opinion/article/Commentary-Sex-education-advances-health-14480875.php [https://
perma.cc/D8RW-VXSA] (describing proposals in New York to “include sexuality education that is medically accurate,
age-appropriate, and developmentally and culturally appropriate” and promotes healthy relationships); Vikki Ortiz Healy,
In Wake of #MeToo Movement, Sex Education Evolves, CHICAGO TRIBUNE (Jan. 27, 2018, 4:10 PM), https://
www.chicagotribune.com/news/ct-met-sex-ed-after-metoo-20180125-story.html
[https://perma.cc/U464-E9EU]
(showcasing organizations helping schools develop sex curricula that shift focus from abstinence to healthy relationships,
breaking gender silos, consent conversations, and STDs); Martha Kempner, #MeToo Leaves Its Mark from State Capitols
to Classrooms, REWIRE NEWS (Aug 31, 2018, 1:47 PM), https://rewire.news/article/2018/08/31/metoo-state-capitols-toclassrooms/ [https://perma.cc/4C6X-PRP2] (describing efforts in- and outside of schools to talk about sexual assault,
patriarchy, feminism, and gender and power, and generally improve sex education in various states); Stephen Sawchuk,
Could the #MeToo Movement Change Sex Ed.?, EDUCATION WEEK (Jan. 26, 2018), https://www.
edweek.org/ew/articles/2018/01/26/what-do-schools-teach-about-sexual-harassment.html [https://perma.cc/2VBS-PTFF]
(expressing hope that #MeToo has exposed the need for addressing consent, school sexual harassment, gender stereotypes,
and violence prevention in sex education); see also Seth Reiner, Me Too? Incentivizing States to Adopt Consent-Based Sex
Education, 12 NE. U. L. REV. 162 (2020) (envisioning a federal role in promoting national standards for consent-based sex
education through grants to states).
248
See, e.g., HASINOFF, supra note 100, at 110 14 (arguing that acknowledging youths’, especially girls’,
agency in self-sexualization and self-objectification helps eradicate rape culture, specifically, stereotypes that girls
participating in sexting are inherently victims while girls abstaining are autonomous, and promote healthy identity
formation); Butler, supra note 78 (exploring the problematic dichotomy between victims and offenders in the context of
underage sex work); Godsoe, Punishment as Protection, supra note 179, at 1323 42; Smith, No Quick Fix, supra note 88,
at 60 64; Todres, Independent Children, supra note 212, at 296 97 (recognizing not only the vulnerability of independent
children but also their maturity and thoughtfulness).
249
See, e.g., Justin W. Patchin & Sameer Hinduja, It Is Time to Teach Safe Sexting, 66 J. ADOLESCENT
HEALTH 140, 141 (2019) (“[I]t is time to move beyond abstinence-only, fear-based sexting education (or worse yet, no
education at all) . . . ‘[S]afe sexting’ education would involve teaching youth about the possible consequences of
participating while equipping them with the knowledge to minimize harms that may result.”).
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victim(s) in a given incident of SGBV between youth—particularly if the youth withhold
information from intervening adults. This lack of clarity makes reliance on a criminal law
paradigm—as opposed to starting with a developmental perspective—even more counterproductive. Extremely troublesome and complex cases reiterate this point. At a Pennsylvania
school, two girls convinced an autistic classmate to show them a picture of his penis, which they
later distributed to their peer group.250 Disregarding developmental and coercive concerns, the
district attorney pressed charges against the boy until the ACLU of Pennsylvania finally
intervened.251 In a shocking turn of events in Virginia, the lead detective on a flurry of youth
sexting cases committed suicide after aggressively prosecuting teenage boys, requesting explicit
photos from them, and then being discovered as a pedophile himself. 252 In the Virginia case,
potential shaming of male victims obscured egregious harm while consensual sexting between one
of the male victims and his girlfriend was an intentional distraction.253
IV. SHIFTING THE PARADIGM: A TYPOLOGY OF GRADUATED RESPONSES TO SEXUAL AND
GENDER-BASED HARMS AMONG MINORS

A paradigm shift regarding responses to SGBV among youth in the #MeToo era should
involve a tiered response system prioritizing education and prevention as a default, and only
turning to criminal justice in extreme situations. Alternative inquiries are required about the
nature, existence, extent, and intent of harm or unreasonable risk of danger, as well as the intent,
concerns, wishes, and needs of involved parties. Developmental expertise informs this theoretical,
analytical endeavor centering youth agency, awareness, capacity-building, and extra-legal needs
assessment. Beyond the retributive binaries of victim and offender, harm and remedy there is a
more appropriate continuum—a tiered typology of possible events and behaviors between youth
and commensurate responses that prioritize prevention, decriminalization, and avoidance of
unnecessary legal overreach. Other guiding factors for this typology include: safety from physical,
emotional, and digital harm; existence of mental health challenges or disability related needs;
protection from peer or adult shaming; notions of both individual and collective harm and remedy;
and opportunities for minors to choose modes of recourse that bolster their own capacity to resist
rape culture and SGBV while developing into discerning, sex-positive well-informed citizens of
both digital and visceral worlds.
The theoretical framework undergirding this typology of SGBV among minors is
grounded in empirical realities and interdisciplinary best practices. While recent children’s rights
250

Hanna Rosin, Why Kids Sext, THE ATLANTIC (Nov. 2014), https://www.theatlantic.com/magazine/
archive/2014/11/why-kids-sext/380798/ [https://perma.cc/QCZ3-3Z6Y].
251

Id.

252

Tom Jackman, Teen in Manassas City ‘Sexting’ Case Sues Prince William Prosecutor, Detective for
Civil Rights Violations, WASHINGTON POST (May 26, 2016, 5:00 AM), https://www.washingtonpost.com/news/true-crime/
wp/2016/05/26/teen-in-manassas-city-sexting-case-sues-prince-william-authorities-for-civil-rights-violations/
[https://
perma.cc/9R5U-68FW].
253
One seventeen-year-old male victim of the detective was tried for possession of child pornography for
exchanging explicit media with his girlfriend, for which a court finding was deferred pending completion of a year of
probation by the youth of 100 hours of community service, curfew, and a ban on social media or texting. Id. This is all
despite the fact that he himself was victimized by the detective, who forced him to pull down his pants and pose for
pictures pursuant to a warrant. Id.
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scholarship has moved the discourse in a positive direction, away from the strict “dependency and
autonomy” paradigm of youth law to one of “children’s interests” and development, the work
stops short of articulating the damage of unnecessary legal intervention and surveillance, cultural
incompetence, structural injustice, and general devaluing of youth and community activism. 254
This typology organizes incidents along a continuum where the most developmentally
typical behavior is on one end and aggravated behavior that could exhibit the most serious
dysfunction is at the opposite end. Valuing the minor subjects involved, the complexities of a
given scenario, and the conditions under which incidents occur, this typology incorporates
evidence-based, interdisciplinary principles. The continuum herein weighs various dimensions to
account for nuance and individualized approaches instead of a one-size-fits-all response. An
“Ecology of Teen Sexting” created by federally funded researchers in 2013 provides an especially
compelling visual aide for conceptualizing and categorizing youth sexual behavior. The Ecology
not only accounts for variation in . . . behaviors and contexts, but also
recognizes the diverse spectrum of developmental, psychological, social,
institutional, technological, and cultural forces that might influence these
behaviors . . . [including] four primary sets of elements:
1. Descriptive elements, including the specific activities, content, settings, and
participants that may be subsumed under the “sexting” label;
2. Situational context, particularly related to the interpersonal dynamics and
cognitive and emotional states that may be associated with “sexting” behaviors;
3. The developmental context, encompassing the developmental processes that
broadly affect teen decisions and behaviors, including those related to sexting;
4. The environmental context, encompassing the external spheres of influence
that may affect teen decisions and behaviors, including those related to
sexting.255
Crucial dimensions along this SGBV continuum include overall context of the incident;
context of the youth’s ages, histories, developmental stages, and capacities; cultural context and
localized sexual or social norms; intent of all youth involved; presence or absence of consent;
actual harm as interpreted by experts in both law and child development; perceived harm; extent
of harm; and expectation of privacy. Typical sexual interactions between youth may well be
imprudent or reckless but involve common experimentation or attention-seeking without intent to
harm; however malicious, deceptive, violent, exploitive, or harassing behavior demonstrates
dysfunction and a potentially clearer example of SGBV that might trigger a legal gatekeeper or
law enforcement contact for safety interventions.256
254

E.g. Bratt, supra note 128; Dailey & Rosenbury, supra note 128; Guggenheim, supra note 128.

255

ANDREW J. HARRIS ET AL., THE ECOLOGY OF TEEN SEXTING in BUILDING A PREVENTION FRAMEWORK
52 (2013), https://www.ncjrs.gov/pdffiles1/ojjdp/grants/244001.pdf [https://
perma.cc/FPM3-LWFA].
TO ADDRESS TEEN “SEXTING” BEHAVIORS 51
256

James Wolak & David Finkelhor, Sexting: A Typology (Crimes Against Children Research Ctr.,
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This typology follows initial analysis of incidents between minors with an inquiry
regarding the choice of gatekeeper to handle a commensurate response. Considering the sociocultural context of youth in the digital age, where many incidents currently perceived as criminal
SGBV (like sexting between romantic prospects or partners) are actually consensual, gatekeeping
by extra-legal authority figures or supportive adults should be the default. Barring serious red
flags or extraordinary circumstances and dysfunction, physically nonviolent sexual or genderbased incidents should be presumptively treated as matters of education or prevention. 257
A. The New Normal: Decriminalization and Extra-legal Gatekeeping as the Default

Many incidents that the law currently addresses as SGBV among youth are neither
atypical, unreasonably risky, significantly harmful, illegal in the physical (versus digital) realm,
nor nonconsensual when considering the new normal for youth. Daily habits online, through
mobile devices, and through interactive gaming systems disregard traditional expectations and
notions of privacy. Instead, technologically mediated communication (TMC) enables real-life
individuals to test the boundaries of their identity, imaginations, and behavior with both the
benefits and drawbacks of technology and often anonymity, affecting how people disclose
information about themselves, sparking greater information sharing than face-to-face
communication.258 Personal expressions and interpersonal interactions through TMC constantly
U.N.H.), Mar. 2011, at 1 (adopting a dual typology of sexting as either “aggravated” or “experimental” and suggesting that
cases in each category could be handled differently by law enforcement); see HARRIS ET AL., supra note 255, at 85 86
(recommending that “sexting behaviors occur[ing] within the context of relationships, teen experimentation and innocent
indiscretion . . . [be] handled through families and schools rather than the justice system” while “justice involvement might
be warranted in cases involving evidence of intent to harass, exploit, or otherwise harm”); April Gile Thomas & Elizabeth
Cauffman, Youth Sexting as Child Pornography? Developmental Science Supports Less Harsh Sanctions for Juvenile
Sexters, 17 NEW CRIM. L. REV. 631, 641 45 (2014) (arguing that juveniles engaged in consensual sexting are less culpable
than adults engaged in the same behavior and should be punished less severely because the activity is largely a form of
experimentation and sexual expression and adolescents are “more impulsive and less well-reasoned” decisionmakers);
Nancy Willard, CENTER FOR SAFE AND RESPONSIBLE INTERNET USE, SEXTING INVESTIGATION AND INTERVENTION
PROTOCOL (2010), http://www.ciclt.net/ul/garesa/print%20sextinginvestigationandintervention.pdf [https://perma.cc/
B7HN-S2MZ] (detailing characteristics and responses to different types sexting situations, such as those which are
developmentally normative, harassment, at-risk, and exploitative).
257

HARRIS ET AL., supra note 255, at 85 86; Willard, supra note 256, at 2 (primarily addressing
developmentally normative activities through education and counseling, but perhaps restorative justice and juvenile court
review with aggravating factors).
258
Adam N. Joinson, Self-Disclosure in Computer-Mediated Communication: The Role of Self-Awareness
and Visual Anonymity, 31 EUR. J. SOC. PSYCHOL. 177 (2001) (referring instead to computer-mediated communication
(CMC)); L. Crystal Jiang et al., From Perception to Behavior: Disclosure Reciprocity and the Intensification of Intimacy
in Computer-Medicated Communication, 40 COMM. RES. 125 (2013); see Thomas & Cauffman, supra note 256, at 142
(“Teens refer to their peers to gain a sense of what is ‘normal’ and to assess how they compare to those around them;
therefore, youths’ desire to share their sexual thoughts and urges with their peers through the use of digital messaging is
hardly unexpected, given that such technology makes such peer interactions almost effortless.”); Telephone Interview with
Travis Johnson, supra note 144; Telephone Interview with Andrew Santa Ana (Mar. 2019), supra note 144; see, e.g.,
Shafia Zaloom, Sexting, Consent and the ‘Quaranteen’, N.Y. TIMES (Apr. 28, 2020), https://www.nytimes.com/2020/04/
28/well/family/coronavirus-shutdown-teen-sexting-consent.html [https://perma.cc/LK4D-CUW6] (reporting that there is
likely an uptick in teen sexting during the COVD-19 pandemic, with teens participating in more intimate and explicit
sexual behavior over text than they otherwise would in person).
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trigger each other, blurring the lines between users’ reality, fantasy, true ego, vulnerability, and
false confidence.259 The new normal of TMC heightens age-old features of youth development,
including amenability to peer pressure, malleable self-esteem, and lack of perception of future
consequences—essentially creating a new reasonable person standard for minors in mainstream
U.S. culture.260
B. Choosing Gatekeepers

This continuum of incidents that could potentially be considered SGBV next utilizes an
inquiry about the levels and nature of risk to determine a gatekeeper for response. Once an
incident becomes known to adult authority figures, it could be handled informally, extra-legally
yet somewhat formally, or legally, all the while prioritizing restorative approaches and peer normsetting. As a principle, formalized, surveillance-focused systems should play a minimal role in
gatekeeping, to increase the likelihood that youth can internalize impact of an incident and its
consequences, feel connected to (rather than stigmatized by) their community, and gain ownership
and capacity for risk avoidance, boundary awareness, and healthy relationships.
Where there is minimal harm yet significant risk, extra-legal and informal gatekeepers
such as a supportive adult community member, a peer youth leader or small youth council, or a
program facilitator would focus a commensurate response on the youth involved. If an incident
demonstrates problematic riskiness, destructive attention-seeking, or obvious socio-emotional
needs, onus falls on adults who have more formal or even professional roles. For example, a
licensed counselor or social worker (unconstrained by punitive child welfare system connections)
could receive information about the incident, then identify which needs of the survivor, alleged
offender, and/or other individuals involved can be handled informally—including by dialogue
together, education and prevention measures, and restorative processes addressing harms. The
counselor (as gatekeeper) would likewise discern which needs illustrated by the event require
specialized interventions that are trauma-informed or address mental health diagnoses.
If minimal harm accompanies minimal or nonexistent risk to youth directly involved in
an incident, extra-legal gatekeepers could (and often should) decline to respond at all in a real259
Jiang et al., supra note 258, at 135 (finding that the intimate disclosures of one user made the other user
much more likely to reciprocate with more intimate disclosures than if they were engaged in face-to-face communication);
see, e.g., Jennifer L. Cline, Wired to Bond: The Influence of Computer-Mediated Communication on Relationships (May
2013) (unpublished Ph.D. dissertation, James Madison University) (on file with The Graduate School at JMU Scholarly
Commons, Dissertations) (discussing the connections between technology and narcissism, self-esteem, and individualism,
arguing that “computer-mediated communication allows social media users to interact with other people only as reflections
of their own selves . . . construct[ing] the imagined reactions of the other through their own egocentric lens”).
260
See, e.g., Deborah Richards et al., Impact of Social Media on the Health of Children and Young People,
51 J. PEDIATRICS & CHILD HEALTH 1152 (2015) (highlighting the impact of social media on youth risk-taking behavior,
self-esteem, and mental health); see generally LaToya O’Neal Coleman et al., The Impact of Information and
Communication Technology (ICT) Usage on Psychological Well-Being Among Urban Youth, in TECHNOLOGY AND
YOUTH: GROWING UP IN A DIGITAL WORLD 267, 271 74 (Sampson Lee Blair et al. eds., 2015) (providing an overview of
the literature showing technology can impact youth well-being in both positive and negative ways, by replacing offline
relationships on the one hand while increasing social networks and interaction on the other hand). For a theoretical
discussion of reasonable person considerations for minors and decriminalization, see generally Scott & Steinberg, supra
note 214, at 833 34 (noting that failing to adjust the reasonable person standard for external influences that uniquely
impact adolescents does not appropriately tailor punitive responses to adolescent culpability).
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time interventionist capacity, but could alternatively focus their response externally. Members of
the minors’ extended support system, including peers, amenable family members, school
personnel, and recreation program staff, would focus not on the youth in a specific incident, but
on the broader school culture, the need for broader supports for the peer group and community, or
general availability of education and prevention resources for youth and their guardians.
Contrastingly, where minimal harm accompanies significant risk, an externally focused,
extra-legal gatekeeper might seriously rethink their delivery of services, programs, or the nature of
a physical space provided. As an important principle, organizations and adults in charge should
strive for partnerships with youth in their improvement and transformation processes. For
example, when an incident arises, the parties (and supporters) involved may turn to the private
sector to reduce future risks. A tech company may be approached to innovate privacy protections
and monitoring of minors on its media platform, or to provide clear guidelines and processes for
removing content without involving law enforcement. A business could be asked to better monitor
its physical space, to employ certain supportive staff, or to improve its layout to reduce the risk of
sexual and gender-based objectification within that location. Further, it is crucial for
organizations, businesses, and facilities to heighten their awareness of the risks and prevalence of
SGBV regardless of whether youth involved in an incident describe experiencing a serious harm
in the moment. Externally focused measures are themselves preventive. Assessing and
transforming a school culture or a community setting can diminish the risk of gender-based
objectification and vulnerability to SGBV in both the short- and long-term.
C. Education, Prevention, and Divestment

Creating a presumption or default rule that nonviolent incidents of sexual and genderbased harm or boundary-crossing will be handled extra-legally as education or prevention issues,
this typology views harm and remedy in both an individual and collective manner. As
practitioners and theorists of Transformative Justice point out, communities where youth reside
may be both perpetrators and victims of systemic SGBV, and cultures of gender-based violence
and objectification produce youth who may incite harm, experience personal victimization, or
both.261 Importantly, this work explicitly recognizes SGBV within the context of other types of
261

See generally, e.g., Donna Coker, Transformative Justice: Anti-Subordination Processes in Cases of
Domestic Violence in RESTORATIVE JUSTICE AND FAMILY VIOLENCE 128, 143 49 (Heather Strang & John Braithwaite
eds., 2002) [hereinafter Coker, Transformative Justice] (describing transformative justice as it can be applied to cases of
domestic violence); GENERATIONFIVE, ENDING CHILD SEXUAL ABUSE: A TRANSFORMATIVE JUSTICE HANDBOOK (2017),
http://www.generationfive.org/wp-content/uploads/2018/08/g5-Transformative-Justice-Handbook.pdf
[https://
perma.cc/5VYZ-S5FX] (describing transformative justice, its underlying principles, and its goals); Donna Coker,
Restorative Responses to Campus Sexual Harm: Promising Practices and Challenges, 1 INT’L J. RESTORATIVE JUST. 385
(2018) [hereinafter Coker, Restorative Responses] (highlighting strategies and benefits of restorative responses to campus
sexual assault, as well as the limitations of restorative approaches); Mimi E. Kim, From Carceral Feminism to
Transformative Justice: Women-of-Color Feminism and Alternatives to Incarceration, 27 J. ETHNIC & CULTURAL
DIVERSITY IN SOC. WORK 219 (2018) (contrasting restorative justice and transformative justice, and explaining how
transformative justice differs in the context of sexual violence); Mia Mingus, Transformative Justice: A Brief Description,
LEAVING EVIDENCE (Jan. 9, 2019, 6:13 PM), https://leavingevidence.wordpress.com/2019/01/09/transformative-justice-abrief-description/ [https://perma.cc/CUT8-NW2S] (providing an overview of transformative justice, an “abolitionist
framework that understands systems such as prisons, police, and I.C.E. as sites where enormous amounts of violence take
place” and “works to build alternatives to our current systems . . . to prevent future violence from happening”).
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structural oppression (poverty, racism, sexism, homophobia, ableism, etc.). 262 For that reason,
transforming the status quo is a key long-term goal, as opposed to a sole focus on conflict
resolution, or on restoration of a harmed party to their previous status quo through redress of
isolated harms. Programs and resources for eradicating rape culture, toxic masculinity, and SGBV
among youth should be intergenerational whenever possible. Rather than focusing on mitigation
of an accused offender’s culpability by virtue of their youth, education and prevention efforts will
emphasize mitigation of harm to all involved parties as well as healing and reimagining of safety
in the broader peer group, family systems, and/or community.
Although forthcoming work by this author will more closely examine initiatives that
address prevention, education, and alternative dispute resolution for SGBV among youth, some
promising programs have emerged to combat SGBV among minors thus far.263 In 2015, the Los
Angeles Unified School District began an “ambitious,” multi-generational educational campaign
around sexting called “Now Matters Later.”264 Meanwhile, state lawmakers in California passed
an affirmative consent requirement for high school curricula.265 While one effort focuses
specifically on sexting and the other on affirmative consent and peer boundary-setting more
generally, and it is unclear how they have converged and progressed, the methodology of
262

See Coker, Transformative Justice, supra note 261, at 144 45 (describing how a transformative
approach aims to shift community norms and challenge systems of oppression in a domestic abuse victim’s life such as
“racial and gender subordinating institutions, beliefs, and practices that support the crime of battering”);
GENERATIONFIVE, supra note 261, at 21 27 (explaining how various systems of oppression make children vulnerable to
sexual abuse through economic exploitation, isolation and rejection for failing to conform to rigid gender and sexual
norms, and infantilization of people with disabilities, while the threat of violence or other harms, in turn, serves to
maintain these systems of oppression); Coker, Restorative Responses, supra note 261, at 391 95 (“The intersection of
race, ethnicity, gender identity, sexual orientation and sex frames risks for sexual assault as well as social construction of
sexual experiences, the popular image of likely sexual assaulters, and the risks of biased treatment by campus
administrators.”); Mingus, supra note 261 (“[Transformative justice] acknowledges that we must work to end conditions
such as capitalism, poverty, trauma, isolation, heterosexism, cis-sexism, white supremacy, misogyny, ableism, mass
incarceration, displacement, war, gender oppression and xenophobia if we are truly going to end cycles of intimate and
sexual violence.”).
263
E.g., MICHELLE DIXON-WALL, WASHINGTON COALITION OF SEXUAL ASSAULT PROGRAMS,
ADDRESSING HARM CAUSED IN THE EXCHANGE OF INTIMATE IMAGES BY MINORS: 2019 REPORT TO THE LEGISLATURE
11 17 (2019), https://www.wcsap.org/sites/default/files/uploads/policy/HB1742_Full_report_WCSAP.pdf [https://perma.
cc/NH8U-4UP4] (promoting comprehensive sexual education and social-emotional learning programs that teach about
consent, social norms, and gender inequalities and promote heathy romantic and sexual relationships, as well as providing
important supports and resources for teen victims of nonconsensual sexting); Jessie Hunt, YFOUNDATIONS, Beyond
‘Sexting’: Consent and Harm Minimization in Digital Sexual Cultures 9 16 (2016), http://yfoundations.org.au/wpcontent/uploads/2018/11/Beyond-Sexting.pdf [https://perma.cc/CJ6Z-4M5Z] (adapting harm reduction principles for the
minors’ engagement in digital sexual cultures, focusing on wellbeing and nonjudgmental supports rather than urging youth
to refrain from digital sexual practices and providing minors a voice in designing programs and policies).
264

Watanabe, supra note 160.

265

Act of Oct. 1, 2015, ch. 424, 2015 Cal. Laws 3766. This initiative teaches students to replace “no means
no” with “yes means yes” in sexual encounters. Evie Blad, Should Schools Teach About Sexting, Consent? Nevada
Students Pitch Rule, EDUCATION WEEK’S BLOGS: RULES FOR ENGAGEMENT (Mar. 22, 2017, 2:54 PM), http://blogs.
edweek.org/edweek/rulesforengagement/2017/03/should_schools_teach_about_sexting_consent_nevada_students_pitch_r
ule.html [https://perma.cc/8RK7-UNH2]; see Dennis Romero, California: “Yes Means Yes” Sex Education for Teens Gets
Closer to Reality, LA WEEKLY (Sept. 3, 2015), http://affirmativeconsent.com/yes-means-yes-sex-education-for-teens-getscloser-to-reality-laweeklynews-dennisjromero/ [https://perma.cc/8FA6-BX6U].
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prevention and targeted education points in a positive direction. For example, the “Now Matters
Later” program provides teaching tools including videos, lesson plans and handouts for schools,
and multi-generational viewing and discussion materials for community members.266 It will be
crucial for adults to help youth make connections between sexting and broader issues of genderbased violence, sexual assault, harassment, and affirmative consent, rather than becoming
inappropriately fixated on the dangers of technology. At least in the matter of “sext education,”
Los Angeles school police, families, community groups, teachers, counselors, school officials,
students themselves, and the city attorney’s office have all been involved.267
Importantly, Los Angeles is one of numerous cities that has voted to either defund or
reduce its school police force following the May 25, 2020, police killing of unarmed civilian
George Floyd in Minneapolis, MN, and national protests against systemic, racially motivated
police violence. While an abolitionist framework requires true defunding as divestment, along
with reinvestment in community-driven infrastructure like youth support programming and health
care, the Los Angeles Board of Education only approved an immediate 35% cut to its school
police (a reduction of $25 million) after student activists, the teachers union, and community
groups demanded full defunding.268 LAPD officials assert that even the 35% cut will prematurely
end “intervention and prevention efforts” in schools, including a detective focused on sex
trafficking prevention.269 However, considerable evidence discussed herein articulates the need
for, and greater efficacy of, noncarceral intervention and prevention.270 Cities including New
York, Minneapolis, San Francisco, and Cleveland have also taken steps in the direction of
diminishing either their general police forces or school police, with Oakland taking an historic
step of defunding school officers.271 Many policy-makers, advocates, educators, and scholars still
contend that tweaks to reform broken policing systems and partial budget cuts will fail to
eradicate systemic violence and racism, when history necessitates a re-imagining of care for youth
and safe communities.272
266

Watanabe, supra note 160.

267

Id.

268
Howard Blume & Sonali Kohli, L.A. Unified Police Chief Resigns After District Slashes Department
Budget, LOS ANGELES TIMES (June 30, 2020, 3:30 PM), https://www.latimes.com/california/story/2020-06-30/lausdunified-budget-school-police-reopening [https://perma.cc/YR4D-3Y6A].
269

Id.

270

See supra Parts II and III.

271

See Jeanne Bell, Defund the Police: From Rallying Cry to Local Implementation, NONPROFIT
QUARTERLY (July 22, 2020), https://nonprofitquarterly.org/defund-the-police-from-rallying-cry-to-local-implementation/
[https://perma.cc/M8Y6-ZY9C]; Cory Shaffer, Head of Cleveland’s Black Police Union Says Defunding Police ‘Needs to
Be Looked At’, CLEVELAND.COM (June 16, 2020), https://www.cleveland.com/court-justice/2020/06/head-of-clevelandsblack-police-union-says-defunding-police-needs-to-be-looked-at.html [https://perma.cc/8BDB-VG4B]; Jackie Ward, San
Francisco School Board Votes to Cut Ties with SFPD, NBC BAY AREA (June 24, 2020, 9:24 AM), https://www.
nbcbayarea.com/news/local/san-francisco/san-francisco-schools-consider-ending-ties-with-police/2314631/
[https://
perma.cc/4XCQ-5WB3].
272
See, e.g., Joe Anuta, School Safety Agents Will Stay Under NYPD This Year, Despite City’s Claims of
$1B
Cut,
POLITICO.COM
(July
2,
2020,
10:47
PM),
https://www.politico.com/states/newyork/albany/story/2020/07/02/school-safety-agents-will-stay-under-nypd-this-year-despite-citys-claims-of-1b-cut-1296868
[https://perma.cc/KRV9-5AUC]; J. Edward Moreno, Ocasio-Cortez Dismisses Proposed $1B Cut: ‘Defunding Police
Means Defunding Police’, THE HILL (June 30, 2020, 5:02 PM), https://thehill.com/homenews/house/505307-ocasiocortez-dismisses-proposed-1b-cut-defunding-police-means-defunding [https://perma.cc/LC9W-9896] (“Defunding police
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Youth in Nevada have also taken a crucial step towards securing progressive education
on both safe sexting and prevention of SGBV. Nevada’s Youth Legislature—a nationally
recognized coalition of youth that develops youth-related proposals—achieved state passage of a
bill in 2017 to require schools to teach sexual consent, sexual assault, gender-based violence, and
sexting deterrents to students.273 Currently, Nevada is still studying the best way to implement the
legislation after the State Board of Education issued limited recommendations in April 2018.274
Possible changes include establishing academic standards and revisions of health standards
regarding the topics proposed, requiring the Nevada Department of Education “to curate a list of
high quality instruction materials and Community Partners who deliver content . . . for teachers,”
and “engaging with community partners and districts” for professional development while
increasing collaboration “between social workers, students and multi-disciplinary teams in
schools.”275 Interestingly, the law houses these new curricular requirements in American
government courses that are required in Nevada public high schools.276 Olivia Yamamoto, the
student proponent of the bill, asserted, “It’s not a sex-ed bill—I don’t ask that we teach sexuality
or even contraception, but that we arm our children with the knowledge and the empathy to
understand what consent and, conversely, assault is.”277 These welcome efforts come amidst
national debate over sexual assault, rape culture, and consent among youth and college
students.278
The organization A CALL TO MEN engages in both education and interactive,
intergenerational prevention programs, aimed at teaching men and male youth to pursue “healthy,
respectful manhood,” preventing SGBV and other behavior that stem from toxic masculinity and
rape culture, and urging men to listen to women, girls, transgender, and nonbinary survivors of
SGBV “to create the conditions where #MeToo moments do not happen in the first place.” 279 For
over two decades, A CALL TO MEN has employed the CDC’s Social-Ecological Model for
means defunding police . . . It does not mean budget tricks or funny math. It does not mean moving school police officers
from the NYPD budget to the Department of Education’s budget so the exact same police remain in schools.”); Leila
Raven et al., 8 to Abolition Is Advocating to Abolish Police to Keep Us All Safe, TEEN VOGUE (June 25, 2020), https://
www.teenvogue.com/story/8-to-abolition-abolish-police-keep-us-safe-op-ed [https://perma.cc/M6U3-79DK] (“Following
the lead of DecrimNow DC and Decrim NY, we seek to chip away at the carceral state by repealing laws that criminalize
survival, such as the criminalization of sex work and anti-homelessness ordinances that criminalize loitering and sleeping
in public spaces. This platform also focuses on where to direct resources freed up by dismantling the prison industrial
complex: housing, health care, childcare, youth programming, and community-based public safety efforts.”); see generally
#8TOABOLITION, https://www.8toabolition.com/ (last visited July 29, 2020) [https://perma.cc/JB4U-KKQK].
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2018),
http://www.doe.nv.gov/uploadedFiles/ndedoenvgov/content/Boards_Commissions_Councils/
State_Board_of_Education/2018/April/Item12-SB108SubcommitteeRep.pdf [https://perma.cc/9CDJ-JWVL].
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About Us, A CALL TO MEN, https://www.acalltomen.org/about-us/our-vision (last visited July 29,
2020) [https://perma.cc/S439-QV45]; Ed Heisler, #MeToo and the Next Generation of Manhood, A CALL TO MEN
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prevention of violence in partnership with national professional sports leagues, the U.S. military,
the Department of Justice, the United Nations, and many other national and international
businesses and institutions.280 The organization publishes free online curricula to guide coaches,
educators, and mentors in educating males, along with blogs and video training seminars, and
most recently released a podcast episode featuring co-founder and CEO Tony Porter on sexism
and male supremacy. 281 A CALL TO MEN also promotes “Man Enough,” a “movement,”
“brand,” and web series hosted by actor Justin Baldoni and motivated by his viral TED Talk. 282
Baldoni’s series engages a range of male celebrities in a roundtable gathering for what The New
Yorker described as “heady, repentant, candle-lit debates about masculine privilege in the age of
#MeToo.”283
Although further research is needed—both to examine efficacy and to ensure equity for
gender non-conforming individuals and avoidance of unhealthy generalities regarding gender, sex,
and sexuality—research thus far appears promising. In mid-2017, A CALL TO MEN published a
survey of about 300 male middle- and high-school participants in its LIVERESPECT program,
illustrating “dramatic shifts in attitudes and behaviors that will prevent dating violence, sexual
assault and bullying in school and sports.”284 One North Carolina and South Carolina event
entitled “LIVERESPECT on Campus Preventing Sexual Assault in High School and College”
featured training for faculty, administrators, and students.285
Less progress has been made towards SGBV prevention and education on the federal
level. Federal responses rarely highlight SGBV among youth, and proposed federal legislation on
internet safety and media literacy failed over a decade ago.286 Several federal agencies jointly
280

About Us, supra note 279.

281

Tony Porter: A CALL TO MEN on Undoing Racism, Sexism, and Breaking out of the “Man Box”,
REBIRTH WITH J.R. MARTINEZ (July 1, 2020), https://rebirthwithjrmartinez.libsyn.com/tony-porter-a-call-to-men-onundoing-racism-sexism-and-breaking-out-of-the-man-box [https://perma.cc/29JK-CLGF]; see generally Download Our
Curriculum to Mentor Middle and High School Boys, LIVERESPECT (Jan. 28, 2018), http://www.liverespect.org/news/
2016/7/28/download-our-new-curriculum-liverespect [https://perma.cc/7V68-SQ93].
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Man Enough, MANENOUGH, https://www.manenough.com/home/ [https://perma.cc/E7EHXFVU] (last visited July 29, 2020).
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Eren Orbey, “Man Enough,” A Web Series About Male Privilege in the Age of #MeToo, THE NEW
YORKER RECOMMENDS (Sept. 10, 2018), https://www.newyorker.com/recommends/watch/the-corrective-conversations-ofman-enough [https://perma.cc/8UG8-MEFY].
284
New Data from A CALL TO MEN’s LIVERESPECT Curriculum Shows Dramatic Shifts in Attitudes and
Behaviors That Will Prevent Dating Violence, Sexual Assault and Bullying in School and Sports, A CALL TO MEN (July
25,
2017),
http://www.ncdsv.org/ACTM_NEW-DATA-FROM-A-CALL-TO-MEN-LIVERESPECT_7-25-2017.pdf
[https://perma.cc/A8CZ-PTN8]; Curriculum Pilot Report & Data Findings, A CALL TO MEN (2017), https://www.
acalltomen.org/s/LIVERESPECT-Pilot-Report.pdf [https://perma.cc/6XWD-DQFM] (showing significant increases in the
percentage of students, before and after the program, believing women have the same value as men, boys are taught to
view women and girls as property of men, they understand consent, and rape and sexual assault is not always committed
by a stranger).
285

Business Wire, A CALL TO MEN to Host Free Training for North and South Carolina Educators to
Prevent Sexual Assault in High School and College, YAHOO FINANCE (Jan. 31, 2017), https://finance.yahoo.com/news/
call-men-host-free-training-130000764.html [https://perma.cc/HAB3-SAY9].
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The federal SAFE Internet Act died in the Senate Judiciary Committee in 2009, despite being one of the
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released the publication “Net Cetera,” most recently revised in 2018, designed to help parents and
teachers discuss internet and cellphone safety with youth, including talking points on
cyberbullying, sexting, social networking, and other cell phone and Internet safety and privacy
concerns.287 Concerningly, Net Cetera’s discussion of sex consists of: “Talk to your teens about
avoiding sex talk online” (altogether), to prevent mistaken communication with an adult sexual
predator, and “Sexting: Don’t Do It” in order to avoid ruining one’s “reputation and . . .
friendships” or law-breaking.288 While numerous federal programs address prevention and
education on sexual exploitation of youth and sex trafficking, agencies and legislators prioritize
protecting youth from adults.
The CDC’s Dating Matters campaign is an innovative initiative encouraging healthy
adolescent relationships and aiming to reduce “emotional, physical, and sexual dating violence
among youth.” 289 Dating Matters claims to utilize a multi-faceted approach that engages youth,
parents and caregivers, educators, communities, and local governments.290 School participation is
“a cornerstone” of the approach, including partnerships with local health departments and
community organizations, in order to reach more youth and caregivers while providing
communities with resources.291 However, the program’s target demographic is alarmingly narrow.
Given the widespread crisis of SGBV among youth, Dating Matters should focus much farther
outside the target population: minors age eleven to fourteen years old in high-risk urban
communities.292
While future research by this author will more thoroughly examine promising education
and prevention interventions, this Article contends that incidents of harm, boundary-crossing, and
subjection to rape culture overwhelmingly necessitate socio-emotional interventions rather than
medicalized, highly technical responses and services. Although psychological instability, violent
tendencies, and behavioral dysfunction certainly exist in the youth population, an improved
response continuum should reject the impulse to pathologize individuals in favor of the more
challenging task of addressing problematic gender tropes and cultural stereotypes, sexual
objectification in media and pop culture, restrictive gender roles, and institutionalized
discrimination on the basis of sex, sexuality, and gender identity. Positive Youth Development
(PYD) programs are a prime example of identity-affirming, strengths-based (as opposed to
personally stigmatizing), community-based interventions that reduce recidivism among diverse
safety and new media literacy,” “educate parents about teaching their children how to use the Internet and new media
safely,” and “help parents identify and protect their children from risks relating to use of the Internet and new media.” S.
1047, 111th Cong. § 4(d) (2009).
287
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https://www.consumer.ftc.gov/files/netcetera_2018.pdf [https://perma.cc/KGH3-VMP2].
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https://www.cdc.gov/violenceprevention/intimatepartnerviolence/datingmatters/science.html
[https://perma.cc/44DG7H3V]; see generally About Dating Matters, CENTERS FOR DISEASE CONTROL AND PREVENTION (Aug. 3, 2018), https://
www.cdc.gov/violenceprevention/intimatepartnerviolence/datingmatters/about.html [https://perma.cc/VJN7-86SH].
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CDC Dating Matters Experimental Evaluation, NORC AT THE UNIVERSITY OF CHICAGO, https://www.
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offenders in the juvenile justice system.293 Progressive prevention and education initiatives on
SGBV between minors should spend considerable time dispelling misinformation, offering safe
spaces to vent, fostering youth-led discussion about consent, and conveying images of diverse
healthy relationships and personal boundary setting.
The #MeToo movement has fortunately energized sex education advocates after most
federal funding was diverted to abstinence programs after 1981. Currently, only twenty-nine states
and the District of Columbia have laws mandating sex education, fifteen states require instruction
to be medically accurate, and twenty-six states and D.C. require that it be age-appropriate.294
Before 2019, five states included consent in their sex education curricula, and in 2019 four states
passed such laws and nine more considered bills that would incorporate consent into sex
education.295 While forty jurisdictions have laws requiring that abstinence is included in sex
education, only twenty require educators to also share information about birth control. 296 So far
New Jersey is the only state that has implemented an educational program regarding the
significant risks of digital image sharing, and a similar proposal has gained media attention in
Illinois.297 However, many state bills focusing on prevention, education, and alternatives to court
involvement in this arena have failed, and states continue to employ an abstinence-only and fearbased approach to sexting.298
D. Remedies and Proportionality

This proposed typology-continuum re-orients the criminal law concept of
proportionality. Instead of assessing the fairness of individual punishments so as to be
commensurate with charged offenses, proportionality in this interdisciplinary context strives to
ensure that youth and families experience a minimal amount of legal, mandatory state intrusion or
surveillance when peer SGBV is suspected or apparent. Cultural competence would acknowledge
the autonomy, defining characteristics, and inherent expertise of groups affected by a given
phenomenon.299 Institutional monitoring and coercive interventions—even mental health
293

See generally BUTTS ET AL., supra note 246.

294

Sex and HIV Education, GUTTMACHER INSTITUTE (June 1, 2020), https://www.guttmacher.org/statepolicy/explore/sex-and-hiv-education [https://perma.cc/BF8Z-M8NZ]; see also State Policies on Sex Education in Schools,
NATIONAL CONFERENCE OF STATE LEGISLATURES (Apr. 1, 2020), https://www.ncsl.org/research/health/state-policies-onsex-education-in-schools.aspx [https://perma.cc/RG2P-27UJ].
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https://apnews.com/59acb252c0a94730ab765d3c3e34b782 [https://perma.cc/3NXQ-EL45].
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treatment—should only be dispatched as remedies commensurate with an egregious incident or
potentially persistent individual dysfunction. Alternative dispute resolution (ADR) approaches to
SGBV for #MeToo-era youth will be explored in-depth in this author’s forthcoming work,
including restorative justice interventions for redress of discernable harm and transformative
justice interventions that reach beyond incident response, towards re-imagining healing and
addressing systemic, relational change. In general, however, guiding questions to foster a new
paradigm for proportionality include:
x Did the victim(s) or school request generalized education and prevention among purported
offender(s), or a broader community of youth? If so, prioritize culturally competent,
localized, and context-specific interventions that are youth-focused, engaging, and
strengths-based.
x Did someone ask for a remedy other than generalized education or prevention among
purported offender(s) or a community of youth?
o Did the victim(s) request another, affirmative response?
▪ If the remedy requested focuses on individual repair of harm:
x Restorative approach for interpersonal issue: apology, mediation,
healing circles.
x Community service requested by victim(s).
x If a monetary remedy is requested, this requires a separate inquiry.
o Civil proceeding: legal action, prioritize mediation.
o Reimbursement for therapies, treatment.
o Restitution to victim(s).
o Did the victim’s family/victims’ families request another, affirmative response?
▪ If remedy requested focuses on individual repair of harm, initial triage is
required to discern stance, perception, and wishes of minors involved in
relation to those of the adults.300
▪ If there is a healthy agreement between minor victim(s) and family, perform
300

See, e.g., Geddes v. Cessna Aircraft Co., 881 F.Supp. 94, 100 01 (E.D.N.Y. 1995) (stating that while
“[a] guardian does not have to be appointed if the infant’s interests are amply represented and protected . . . [if] there is a
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(attorney for a minor taking direction from child’s representative or guardian may have some distinct duty to the child,
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Interests, 6 NEV. L.J. 805 (2006) (describing the role of children’s lawyers in sustaining the child welfare system by
providing inadequate protection against removal of the child from the parents); Kristin N. Henning, It Takes a Lawyer to
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LEGAL ADVOCACY FOR YOUTH IN THE JUVENILE JUSTICE AND CHILD WELFARE SYSTEMS 33 35 (2014) (noting that courts
tend to use trauma experienced by a child or parent as a justification for terminating parental rights and arguing that states
should make significant efforts to provide services for parents and children who have suffered trauma to support
reunification); see generally Sarah Bergen & David A. Shapiro, The Impact of National Standards of Juvenile Defense
Practice, 32 CHILD L. PRAC. 81 (2013) (providing an overview of standards for representation of young clients released by
the National Juvenile Defender Center in early 2013).
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the same analysis as where victim(s) requested another, affirmative response.
x Family-focused restorative approaches may play a role: i.e., guardians
of the victim(s) and purported offender(s) may engage in healing
circles or mediation.
x Additional needs assessment of youth and whether ongoing supports or
services can help avoid risky behavior and boundary-crossing.
▪ Where disagreement, coercion, or safety concerns due to adults’ approach to
youth sexuality (i.e. homophobia, racial or ethnic bias relating to sexual
relationships, etc.), further inquiry is needed.
x Family-focused needs assessment: culturally competent, local
behavioral health and social service professionals should be involved.
Whenever possible, seek peer guidance for parents and youth.
x Additional needs assessment of youth involved and whether ongoing
supports or services are needed to avoid risky behavior, boundarycrossing after the initial remedy concludes.
x Stark differences in the perspectives of guardians and youth regarding
sexual identity development and risk avoidance often persist.
Especially in this situation there are no easy answers. For example,
LGBTQ youth may struggle to feel safe or accepted in their homes
throughout adolescence, as long as they are financially and legally
dependent minors. Safety and supports should be a goal and focus.
Whenever possible, encourage family healing and reconciliation.
Strong evidence reveals this population of youth are at risk of
homelessness, vulnerability to exploitation, emotional crisis, and
increased risky behavior.301
o Did education, behavioral health, social service, or medical professionals request
another, affirmative response?
▪ Focus on individualized, context-specific responses for each youth and
family. Culturally competent, local professionals should be involved.
Wherever possible, seek peer guidance for parents and youth and community
governance/accountability. Prioritize privacy and avoid linking punitive
reporting measures to services.
▪ As much as possible, provide community-based supports and services,
capacity-building, sex positive interventions, and positive youth development.
o Did legal actor(s) request another, affirmative response? Weigh the necessity for
legal interventions against the potential harm they could cause.

301
See Alex S. Keuroghlian et al., Out on the Street: A Public Health and Policy Agenda for Lesbian, Gay,
Bisexual, and Transgender Youth Who Are Homeless, 84 AM. J. ORTHOPSYCHIATRY 66, 66 67 (2014); Youth at
Disproportionate Risk, AMERICAN PSYCHOLOGICAL ASSOCIATION (Sept. 2014), https://www.apa.org/pi/lgbt/programs/
safe-supportive/disproportionate-risk/ [https://perma.cc/G729-6QLR].
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E. Threshold for Legal or Criminal Law Intervention

Egregious acts that demonstrate clinically dangerous behavior, cause severe harm, and
pose ongoing safety risks can set a baseline for legal intervention. Often, such instances of SGBV
can still avoid criminalization of youth and surveillance of families in favor of intensive
behavioral health treatment, social supports, and rehabilitative education. Where one minor has
clearly abused their role or violated their duty towards another—such as sexual coercion of a child
by a babysitter also under age eighteen or improper advances towards a child by their minor camp
counselor—extra-legal gatekeepers should at least demand removal of the accused minor from
their caregiving capacity to pursue inquiry, accountability, and healing for all parties.
F. Prospects for Civil Remedies

Civil law remedies for SGBV among youth are underexamined and worthy of discussion,
although a thorough analysis is beyond the purview of this Article. Some scholars have suggested
that a more appropriate criminal response may be to treat sexting at school as peer sexual
harassment and a Title IX violation rather than child pornography.302 Others discuss potential use
of civil tort invasion of privacy or intentional infliction of emotional distress statutes in egregious
cases of breach, and civil tort false light statutes for fake images designed to damage another
young person’s reputation.303
Future work regarding civil legal recourse for SGBV among youth should contemplate
which parties initiate the tort law focus; whether the harm is monetarily quantifiable or amenable
to repair through civil court remedies; whether civil litigation could compound initial harms;
which individuals or institutions bear responsibility or accountability; whether additional parties
including a tech entity share complicity; and how a civil law focus achieves the ultimate goals of
healing harm, preventing further incidents, educating and supporting youth, repairing diminished
community bonds or peer group culture of safety, and eradicating broader rape culture.
CONCLUSION

A paradigm shift is vital. As #MeToo era survivors and allies reclaim our narratives and
transform the civic landscape—even amidst a global pandemic and protests re-imagining public
safety and police abolition—youth remain centrally impacted yet persistently misunderstood. The
typology of instances of SGBV among minors described herein, along with the proposed tiered
response system, provide recommendations for dismantling the status quo, failing carceral
approach. A majority of SGBV incidents between youth involve issues beyond the narrow scope
of law and involve individuals (and communities) seeking nonlegal, often longer-term remedies.
Meanwhile, widespread tolerance for both individual harms and pervasive rape culture is taken for
302
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use of torts such as public disclosure of private facts and breach of confidentiality).
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granted as the air we breathe starting from grade school, is accepted as normal, and continues
intergenerationally.
On Thursday, July 23, 2020, Rep. Alexandria Ocasio-Cortez (D-NY) thanked Rep. Ted
Yoho (R-FL) on the floor of the U.S. House for giving her the opportunity to address how cycles
of gender-based violence unfold in real time.304 Describing an incident of sexist vulgarity against
her by Yoho that went viral days earlier, Ocasio-Cortez explained that walking alongside Rep.
Roger Williams (R-TX), Yoho called her “a fucking bitch” on the Capitol steps in front of a
reporter from The Hill.305 Reiterating that such behavior is far from new in her life or that of
countless women and girls of any class or ethnic identity, Ocasio-Cortez assured listeners that a
Congressman unapologetically invoking a sexist slur towards a woman two years younger than
his own daughter on the Capitol steps clarifies to any daughter, and everyone else, that men are
given express permission to use abusive language— and actions—towards other females at their
leisure, with impunity.306 Yet, the fearlessness Ocasio-Cortez demonstrated in making such a
speech and the persistent fact of this #MeToo moment and movement offer hope. New voices will
emerge, the paradigm can shift, and responses to SGBV can more aptly account for the evolving
yet empowered concept of “Me” within younger #MeToo generations.
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